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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(COMMERCIAL DIVISION)
MISCELLANEOUS APPL. NO. HCT-00-CC-MA-1258-2026
(ARISING OUT OF CIVIL SUIT NO. 723 OF 2020)

1. FBW (U) LIMITED
2. PAUL MOORES
3. NIGEL J. TILLING .....oooooooeoeoeeeeeeeeeeeeeen. APPLICANTS

MEERA INVESTMENTS LIMITED...................ccccoenn. RESPONDENT

BEFORE: HON. LADY JUSTICE SUSAN ODONGO
RULING
INTRODUCTION

This 1s an application brought by the Applicants, FBW (U) Limited, Paul
Moores, and Nigel Tilling, against the Respondent, Meera Investments Limited,
by way of Notice of Motion under the enabling provisions of Section 37 of the
Judicature Act (Cap 16), Section 98 of the Civil Procedure Act (Cap 282), and
Order 52 Rules 1 and 3 of the Civil Procedure Rules (S.I. 71-1). It arises from
High Court Civil Suit (HCCS) No. 723 of 2020, in which this Court delivered
judgment in favour of the respondent on 3™ April 2026.

By this motion, the Applicants seek two specific orders from this Court:
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1. That an order be issued staying execution of the Decree and orders in Civil Suit
No. 723 of 2020, Meera Investments Ltd v FBW (U) Ltd & 2 Others.
2. The costs of this Application be provided for.

BACKGROUND

In February 2012, the Respondent entered into a professional consultancy
agreement with the first Applicant, FBW (U) Limited, and its registered
architects, Paul Moores and Nigel Tilling, to provide a full construction
drawings  package  (encompassing  architectural, structural, and
mechanical/electrical engineering services) for the extension of Kabira Country
Club. The parties agreed to a lump sum fee of USD 375,000 to be paid in
installments tied to specific performance milestones, but the project was
mutually suspended in 2013 after the payment of the first three installments
totaling 60% of the contract sum. In October 2018, the relationship was
resuscitated under a Fee Drawdown Agreement, under which the Applicants
undertook to deliver planning submission drawings for Kampala Capital City
Authority (KCCA) approval by December 2018.

A central conflict subsequently emerged regarding the timing of the 4™ and 5™
installments, which were contractually designated as in-between construction
payments. The Applicants contended that these payments had been orally
revised in 2018 to be due upon the submission of the revised design packages,
whereas the Respondent maintained they remained tied to actual physical
construction progress. To secure the release of the drawings and avoid further
construction delays, the Respondent paid a sum of USD 132,750 for these
installments between October 2018 and August 2019 under what it described as

coercion.
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The dispute ultimately culminated in late 2019 over the format and usability of
the deliverables provided by the Applicants. The Respondent argued that the
Applicants failed to provide editable and adjustable CAD (Computer-Aided
Design) files, delivering only static PDF files that were unusable for zoom-
dependent dimensional work by surveyors and contractors, thereby holding the
project at ransom. The Applicants vigorously disputed this, contending that
KCCA-approved drawings had been successfully provided and that standard
architectural practice excluded the delivery of original CAD files to prevent

unauthorized alterations and design risk.

Due to the withholding of the CAD files and disagreements over further
payments, the professional relationship terminated in late 2019, leading to the
Respondent lodging a police complaint and the brief detention of the second
Applicant. The Respondent subsequently hired alternative consultants, Design
256 Limited, to redraw the entire project from scratch, delaying construction by
eight months. In the judgment delivered on 3" April 2026, this Courrt found the
Applicants in breach of contract and professional duties, ordering them to refund
USD 132,750 as money had and received, pay special damages of USD 108,500,
general damages of USD 500,000, along with interest and costs of the suit.

APPLICANT’S AFFIDAVIT

This application is supported by the affidavit of Paul Moores, a Director of the
first Applicant, and the second Applicant in his personal capacity, who deposes
to the facts on behalf of all the Applicants. He deposes that the underlying suit,
High Court Civil Suit No. 723 of 2020, was entered in favour of the Respondent,
Meera Investments Limited, by a judgment delivered on 3™ April 2026.

3|Page



10

15

20

25

That while the delivery of the judgment had initially been scheduled for 28
February 2026, it was eventually delivered and uploaded on the Electronic Court
Case Management Information System (ECCMIS) on 3™ April 2026 without
any prior electronic notification or alert to either the Applicants or their counsel.
He deposes that their advocates, M/S MMAKS Advocates, only became aware
of the judgment on 15" May 2026 through a lawyers' social media platform
dubbed "Litigators," following which they immediately took instructions to

appeal the decision.

That the Applicants have since lodged a Notice of Appeal and formally
requested a typed and certified record of proceedings to enable the compilation
of their Record of Appeal. He explains that because the statutory 14-day period
to file the Notice of Appeal had already lapsed due to the lack of electronic
notice, they also filed a companion application in the Court of Appeal to validate

their belated Notice of Appeal and secure an extension of time.

That there is an imminent and serious threat of execution by the Respondent
which, if carried out before the determination of the appeal, would render their
entire appellate pursuit completely nugatory. He contends that immediate
execution would cause the Applicants substantial and irreparable loss,
emphasizing that the decretal sums are so colossal that they carry a high
probability of wiping out their architectural business and destroying any

possibility of revamping their practice in the event of a successful appeal.

Finally, the deponent asserts that the Applicants represent a reputable
architectural firm with the full capacity to satisfy the decree should the trial
court's judgment be affirmed on appeal. To demonstrate their good faith, he

deposes that they are ready and willing to furnish fair security for the satisfaction
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of the decree as the Court may direct, and concludes that it is in the absolute

interest of justice and fairness that a stay of execution be granted.

RESPONDENT’S AFFIDAVIT IN REPLY

In opposition to the application, the Respondent relies on an Affidavit in Reply
deponed by its Director, Dr. Sudhir Ruparelia, who asserts that the Applicants’
motion for a stay of execution is entirely unmeritorious, fails to meet the legal
thresholds required for such an equitable remedy, and ought to be summarily
dismissed with costs to enable the Respondent to enjoy the fruits of its hard-won

judgment.

That the Applicants’ legal representatives, M/s MMAKS Advocates, were at all
material times actively linked to the case on the Electronic Court Case
Management Information System (ECCMIS). He deposes that throughout the
conduct of High Court Civil Suit (HCCS) No. 723 of 2020, the Applicants'
counsel consistently accessed and utilized the ECCMIS platform, and because
the judgment was successfully uploaded to the system on 3™ April 2026, both
parties were deemed to have been electronically notified upon its upload. That
any failure on the part of the Applicants or their advocates to promptly
download or access the judgment is entirely their own administrative oversight

and cannot be attributed to the Respondent or the Court.

That while the delivery of the decision had initially been scheduled for 28™
February 2026, the learned Trial Judge expressly informed both parties in open
court that because the matter was part-heard by a different judicial officer, she
required additional time to compile the records and proceedings. The deponent

attaches an extract of the court proceedings marked as Annexure A to
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demonstrate that the Applicants' counsel was fully aware of this deferral. That
having been put on notice that the record was being compiled, the Applicants
cannot now claim surprise or seek to excuse their failure to monitor the

ECCMIS platform for the upload of the final judgment.

That there is presently no valid or competent appeal before the Court of Appeal
to justify a stay of execution. He deposes that both the Notice of Appeal and the
letter bespeaking the record of proceedings were filed out of time without the
requisite leave of Court, and because no order validating these documents or
extending the time for filing has been granted, they remain of no legal effect. The
deponent thus characterizes the Applicants’ assertions regarding their high
chances of success on appeal as wholly speculative, unsupported, and frivolous,
maintaining that a court cannot grant a stay of execution based on a non-existent

or incompetent appeal.

The deponent further refutes the allegation of an imminent threat of execution
or that the Applicants will suffer substantial and irreparable loss. He states that
the Respondent has not taken any active steps to execute the judgment, save for
preparing and forwarding a draft Decree to the Applicants' counsel on 20" May
2026 for joint approval, which the Applicants' counsel has failed or declined to
approve. Furthermore, he asserts that because the decree is purely monetary in
nature, its enforcement does not constitute irreparable injury under the law since
the Respondent 1s a highly reputable, financially sound property development
entity with more than sufficient capacity to refund the decretal sum and taxed

costs should the appeal ultimately succeed.

Finally, the deponent addresses the balance of convenience, emphasizing that
the Respondent has been deprived of the use of its substantial monies for over
six years, and that a further stay of execution would continue to inflict severe
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financial hardship on its capital-intensive real estate development operations.
He notes that the second and third Applicants (Paul Moores and Nigel Tilling)
are British citizens who are not permanently resident in Uganda, and whom this
Court found 1n its trial judgment to have deliberately disguised their involvement
through different FBW entities in an attempt to avoid liability arising from their

contractual obligations and personal breaches.

APPEARANCES AND PROCEEDING

At the hearing of this application, the applicants were represented by counsel
Isaac Walukagga of M/s MMAKS Advocates. The respondent was represented
by counsel Joseph Kyazze, and Jackline Natukunda from Magna Advocates
who appeared jointly with counsel Rashid Semambo from M/s Semambo &

Semambo Advocates.

The court issued directions for the filing of written submissions as had been
prayed for by the parties. However, none of the parties filed their respective
submissions by the closing date of 23" July 2026 by which date the last legal
argument ought to have been placed on the record. Nonetheless, the affidavit
evidence on the record is sufficient to enable the court’s determination of the

application.

COURT’S DETERMINATION.

A stay of execution is an equitable and discretionary judicial remedy that
temporarily suspends the enforcement of a court's judgment, decree, or order,
specifically designed to preserve the status quo between disputing parties so as
not to render an intended appeal obsolete and of no use. The primary purpose

of this hallowed legal mechanism is to prevent the subject matter of an
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impending appeal from being destroyed, alienated, or irreparably compromised,
thereby ensuring that if the appellant is ultimately successful in the higher court,
their victory is not rendered academic, obsolete, or completely nugatory. It is a
fundamental tenet of civil jurisprudence that a party exercising its unrestricted
right of appeal must be protected from having the fruits of a potential appellate

victory snatched away by premature, unchecked execution.

This Court, guided by the combined effect of Section 98 of the Civil Procedure Act,
Cap. 282 and Section 37 of the Judicature Act, possesses inherent powers to grant
such temporary relief as may be necessary to attain the ends of substantive justice
and to prevent the blatant abuse of the court's own processes. Ultimately, the
court must address each application according to its own peculiar, unique facts,
balancing the successful litigant's right to enjoy the fruits of their judgment
against the prospective appellant's right to have their appeal heard on its merits

while maintaining a salvageable business or livelihood.

In an application of this nature, the specific procedural tool is Order 43 Rule 4 of
the Civil Procedure Rules (S.1. 71-1), which mandates that while the lodging or
institution of an appeal does not automatically operate as a stay of execution,
this Court may, for sufficient cause, order that execution be stayed. Specifically,
Order 43 Rule 4(3) stipulates the strict conditions precedent that must be satisfied

before any such stay of execution can be legally ordered:

(a) that substantial loss may result to the party applying for stay of execution unless the

order is made;
(b) that the application has been made without unreasonable delay, and

(c) that security has been given by the applicant for the due performance of the decree or

order as may ultimately be binding upon him or her.

it
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The substantive grounds and judicial guidelines governing the exercise of this
court's discretion were authoritatively distilled by the Supreme Court of Uganda
in the landmark case of Hon. Theodore Ssekikubo & 3 Others v. The Attorney
General and Another (Constitutional Application No. 06 of 2013). In that ground-
breaking decision, which has been consistently adopted and applied by other

Courts, the Supreme Court laid down the following clear considerations:

"[. the applicant must establish that his appeal has a likelihood of success or a prima facie

case of his right to appeal;

2. it must also be established that the applicant will suffer irreparable damage or that the

appeal shall be rendered nugatory if a stay is not granted,

3. if 1 and 2 above has not been established, court must consider where the balance of

convenience lies; and
4. that the applicant must also establish that the application was instituted without delay."

To successfully invoke this court's discretion, an applicant must satisfy these
thresholds, demonstrating that they have an arguable appeal that is not
frivolous, and showing that immediate execution would cause an injury or

damage that cannot be adequately atoned by an award of damages.

This Court shall now proceed to handle the sole issue of this application, which

1S whether the Applicants have satisfied these established thresholds to warrant the

grant of a stay of execution of the Decree and orders in High Court Civil Suit No. 723

of 2020 pending the final determination of their intended appeal in the Court of

Appeal.

(a). Likelihood of Success or a prima facie case of his right to appeal;
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Under the first limb, the Applicants are not required to prove to a certainty that
their intended appeal will succeed, but rather that they have an arguable or
prima facie right of appeal that raises serious, triable questions of law and fact.
In Junaco (T) Limited and 2 others v. DFCU Bank Ltd (CA Civil Application No.
145 of 2023), as cited with approval in Katsinde George (supra), the Court of
Appeal observed that:

“It is incumbent upon applicants in circumstances like these to properly articulate and
demonstrate that they have an arguable case on appeal. In order to do so, the applicants
must avail to the Court via affidavit the ruling or judgment which is the subject of appeal

and a draft memorandum of appeal.”’

In the present case, the Applicants have annexed a copy of the trial judgment of
this Court delivered on 3™ April 2026 marked as Annexure "Al" to the
supporting affidavit of Paul Moores, their Notice of Appeal dated 19" May 2026
marked as Annexure "A2", and a comprehensive draft Memorandum of Appeal

marked as Annexure "A5"

The first point of contention under this ground is the timing and validity of the
Notice of Appeal. The Applicants assert that they did not receive any electronic
alert of the judgment's delivery and were thereby delayed in entering their

appeal. In Paragraph 2.3 of his supporting affidavit, Paul Moores deposes that;

“The said judgment was after closing the defence case on the 14.10.25 reserved to be
delivered on the 28" February 2026 but was instead delivered on the 3° April 2026 without

notifying the Applicants or their Counsel.”

This is supported by the affidavit of their advocate, Alex Ntale, who deposes in
Paragraph 2.4 of his affidavit that; “Unknown to the Applicant's Counsel and the
Applicants, the said judgment was delivered on the 3.4.26 and uploaded on ECCMIS
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without the Applicant's Counsel's knowledge and with no electronic notification

whatsoever.”’

Consequently, the Applicants' counsel, M/s MMAKS Advocates, deposes in
Paragraph 2.5 that they only learnt of the judgment on 15" May 2026 via a

lawyers' social media platform dubbed "Litigators".

The Respondent vigorously opposes this narrative. In Paragraph 5 of his
Affidavit in Reply, the Respondent's Director, Dr. Sudhir Ruparelia, deposes
that:

“The contents of paragraphs 2.3 and 2.4 of the affidavit in support are noted, save that
the Applicants’ learned counsel was at all material times duly linked to this matter on the
Electronic Court Case Management Information System (ECCMIS), through which the

Judgment was uploaded and made available to all parties.”

Dr. Ruparelia further deposes in Paragraph 6 that: “The Respondent duly received
the Judgment through the said platform, and the Applicants' counsel, being properly
linked to the same and having equal access to the same and any failure by the Applicants
or their counsel to access or download the Judgment cannot be attributed to the Respondent

and does not constitute sufficient ground for the orders sought.”

To support this, the Respondent annexed an extract of the trial proceedings of
14" October 2025, marked as Annexure "A", where this Court explicitly stated;
"Being part heard case, I need to first get together all the records, proceedings. I need ample

time."

On this contested issue of judgment delivery and notification, this Court resolves
the matter entirely in the Respondent's favor. Under Rule 46 of the ECMIS Rules,
2025, the Court is empowered to sign, seal, and deliver judgments electronically
through the System, making them instantly available to the parties. Since the
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Applicants’ legal representatives were at all material times registered users
actively linked to the case file, the successful upload of the judgment to the
ECCMIS platform on 3™ April 2026 constitutes complete, effective, and
conclusive notice to all parties as a matter of law. Rule 24 of the ECMIS Rules,
2025 provides relief only where a party proves a systemic failure of the court’s
infrastructure, but expressly excludes technical problems with the filer's
equipment within the filer's control from excusing an untimely step. Litigants
and their counsel have an ongoing professional duty to actively monitor the
electronic court registry, and they cannot rely on their own administrative failure

to check their ECCMIS notifications to escape deadlines.

Having resolved the ECCMIS notice issue in the Respondent's favor, this Court
must now examine the substantive grounds of the intended appeal. In Ground
1 of their draft Memorandum of Appeal (Annexure "AS5"), the Applicants

contend that:

“The learned Trial Judge and erred in law and fact when she held that notwithstanding
that the Respondent sued a dissolved entity in the name of FBW (Uganda) Limited
incorporated in United Kingdom, the Respondent had sued the right party.”

I must re-affirm that the Applicants interchangeably utilized the corporate
names "FBW," "FBW Uganda Limited," and "FBW (U) Limited" on their
invoices, drawings, and correspondence, receiving payments into accounts in
the name of "FBW (U) Ltd". Under Section 114 of the Evidence Act, the doctrine
of estoppel prevents a party who has led another to believe a fact is true from
subsequently denying that truth in litigation. Having accepted substantial
payments and executed professional undertakings under these corporate names,
the Applicants are barred from raising technical UK-corporate dissolution dates
to evade their clear contractual obligations.
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The Applicants further challenge my finding of a fundamental breach of contract
in Ground 2 of their draft appeal, where they assert that:

“The learned Trial Judge erred in law and fact when she held that the I* Applicant
breached its contractual obligations... by failing to deliver deliverables in a usable, editable
format” My trial judgment remains legally and technically unassailable on this
issue. For a massive commercial real estate development of fifteen floors and
350 rooms, the delivery of static, un-adjustable PDF files which surveyors and
contractors cannot zoom, dimension, or edit is a blatant failure of professional
service. As established in Dolphin Construction Ltd v. Kiryowa & Another (HCCS
No. 61 0f 2007), a contract is a living bridge of trust, and the Applicants' unilateral
variation of payment terms demanding in-between construction installments 4
and 5 before physical construction broke ground effectively held the
Respondent's project at ransom. The withholding of essential CAD data was not
an act of design risk protection, but a high-handed tool of financial leverage that

frustrated the contract.

Therefore, whilst the Applicants' substantive appeal has zero likelihood of
success on its merits, the first limb is framed in the alternative, requiring the
applicant to establish a likelthood of success or a prima facie case of their right
to appeal. In Kampala Capital City Authority v. Lukyamuzi Investments Ltd &
Others (Miscellaneous Application No. 613 0of 2017), the Court held that the lodging
of a notice of appeal and the active pursuit of extension applications is a
sufficient expression of a prospective right to appeal to satisfy the initial
threshold. The Applicants' active lodgement of their Notice of Appeal on 19™
May 2026 and their validation application in the Court of Appeal (Civil
Application No. of 2026) satisfies the minimum threshold of a prima facie right
to appeal, thereby satisfying the first limb of the test.

& 13|Page



10

15

20

25

(b). The Applicants will suffer irreparable damage.

Under the second limb, this Court must determine if the Applicants will suffer
substantial loss or if their intended appeal will be rendered academic and
nugatory if execution proceeds before the appeal is heard. In the locus classicus
case of Giellav. Cassman Brown & Co. E.A 358, it was established that irreparable
injury does not mean that there must not be any physical possibility of repairing
the injury, but rather that the injury must be one that cannot be adequately
atoned for by an award of damages. This Court 1s duty-bound to analyze the
evidence before it, considering the unique facts and the economic reality of the

parties.

The Applicants have pleaded substantial loss in their supporting affidavit. In
Paragraph 2.10 of his Affidavit in Support, Paul Moores deposes that:

“The Applicants shall suffer irreparable loss in the event that execution is not stayed
against them as the decretal sums are colossal with a probability of wiping out their

business that cannot be revamped in the event of a successful appeal.”

The total decretal sum awarded against the Applicants stands at USD 741,250

plus interest and costs of the suit.

The Respondent counters this argument by asserting that the decree is purely
monetary and thus cannot occasion irreparable harm. In Paragraph 14 of his

Affidavit in Reply, Dr. Sudhir Ruparelia states that:

“the decree arising from the Judgment is purely monetary in nature, and the Applicants
have neither alleged nor proved that payment of the decretal sum would occasion

irreparable loss or a miscarriage of justice. Neither have the Applicants demonstrated that,
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in the event the intended appeal succeeds, the Respondent would be unable to refund the

decretal sum.”’

He further deposes in Paragraph 17 that payment of a decretal sum does not
constitute the irreparable loss envisaged under the law, and asserts in Paragraph
18 that the Respondent is a reputable and financially sound entity fully capable

of refunding the sum.

While this Court acknowledges the general principle in Gashumba v. Nkundiye
(Miscellaneous Application No. 24 of 2015) that payment of a monetary decree
does not constitute irreparable injury, modern commercial jurisprudence has
carved out a vital exception for colossal decretal sums. As observed in Katsinde
George and Another v. Rubarekyera George and Others (supra), where a decretal
sum is so significant that its immediate recovery through execution would
cripple the applicant's business and destroy their capacity to prosecute the
appeal, it constitutes substantial and irreparable loss. For a specialized
architectural partnership in Uganda, the immediate, unchecked enforcement of
a USD 741,250 decree would lead to insolvency, the liquidation of their firm,
and the permanent closure of their practice. To allow immediate execution
would render the Applicants' prospective appeal a hollow, academic exercise, as
they would have no business left to salvage even if the Court of Appeal reversed

my judgment.

This Court therefore holds that the Applicants have established that they will

suffer irreparable damage.

(c). The balance of convenience

Since the Applicants have established both a prima facie right of appeal and the

likelihood of substantial loss, this Court must evaluate where the balance of
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convenience lies. The balance of convenience involves a comparative
assessment of the hardships that each party is likely to suffer if the stay is granted
or refused. As held by the Court of Appeal in Katsinde George v. Rubarekyera
George (supra), the balance of convenience tilts in favor of the applicants if they
are the ones who stand to suffer the most irreversible ruin if the application i1s

rejected.

The Respondent contends that the balance of convenience tilts heavily in its
favor because it has been deprived of the use of its substantial monies for over
six years. In Paragraph 19 of his Affidavit in Reply, Dr. Sudhir Ruparelia
deposes that:

“The Respondent has been deprived of the use of its monies for now six years and the grant
of an interim order staying execution of the Decree will only continue to inflict more
hardships on the Respondent given the capital-intensive nature of the business of real estate

development which requires substantial financial resources for its operations.”

Dr. Ruparelia further deposes in Paragraph 20 that the second and third
Applicants are British citizens who are not permanently resident in Uganda, and
whom this Court found had disguised their involvement through different FBW

entities to avoid personal liability.

This Court must balance the successful litigant's right to enjoy the fruits of their
judgment against the prospective appellant's right to have their appeal heard
before their professional livelthood is permanently extinguished. While the
Respondent has indeed waited six years, it is a highly capitalized, massive real
estate development corporate body that will not face bankruptcy due to a
temporary delay in recovering damages. Conversely, the Applicants face

immediate, irreversible business ruin. The balance of convenience is best served
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by preserving the status quo of the active architectural partnership but imposing

strict security conditions to mitigate any financial risk to the Respondent.

This Court therefore holds that the balance of convenience lies in favor of

granting a conditional stay of execution.

(d). Whether the application was instituted without unreasonable delay

The fourth threshold under Order 43 Rule 4(3)(b) of the CPR requires the
Applicants to establish that this application was instituted without unreasonable
or inordinate delay. Promptness 1s a vital condition for the exercise of this
Court's equitable jurisdiction. Since this Court has resolved the ECCMIS notice
issue in the Respondent's favor, the Applicants had constructive legal notice of
the judgment on 3" April 2026. The Notice of Appeal was filed on 19" May
2026, and this substantive application for a stay of execution was filed on 3™
June 2026. There is a gap of exactly two months between the delivery of the
judgment and the filing of this application.

While the Applicants' failure to monitor the ECCMIS platform within the
statutory 14-day appeal window constitutes administrative delay, they acted
with reasonable diligence once they discovered the judgment. They filed their
Notice of Appeal four days after actual discovery, and filed this substantive
application on 3™ June 2026, long before any active execution warrants or
attachments were issued by this Court. As held in Kampala Capital City
Authority v. Lukyamuzi Investments Ltd (supra), filing a stay application within
two months of a judgment, particularly where the decree-extraction process is
still ongoing, does not constitute such inordinate or unreasonable delay as to

defeat the ends of justice.

(e). That security has been given by the applicant for the due performance of the decree

o 17| Page



10

15

20

25

30

This Court now turns to the evaluation of the fifth and final condition governing
the grant of a stay of execution, which mandates that security must be provided
by the applicant for the due performance of the decree. The statutory anchor for
this requirement i1s strictly laid down under Order 43 Rule 4(3)(c) of the Civil
Procedure Rules (S.1. 71-1), which provides that no order for a stay of execution

shall be made unless the Court is satisfied:

“(c) that security has been given by the applicant for the due performance of the decree or

order as may ultimately be binding upon him or her.”

Although the literal wording of this procedural rule suggests that security must
actually be deposited prior to the filing or granting of the application, modern
commercial and civil practice has evolved to permit courts to grant a stay on the
express condition that the applicant furnishes acceptable security within a
specified duration. This pragmatic approach ensures that the decree holder's
interests are insulated against the risk of insolvency or asset dissipation by the
debtor during the pendency of the appeal, while simultaneously preventing the
right of appeal from being choked by an immediate, insurmountable financial
barrier. Ultimately, the purpose of this condition is to balance the scales of
justice, ensuring that the stay does not become an instrument of delay or evasion,

nor the execution an instrument of premature corporate ruin.

The judicial treatment of this condition has been a subject of extensive appellate
guidance, revealing a clear transition from a rigid statutory mandate to a flexible,
discretion-based rule of practice. Historically, the Supreme Court of Uganda in
the case of Lawrence Musiitwa Kyazze v. Eunice Busingye (Supreme Court Civil
Application No. 18 of 1990) held that the requirement to deposit security for the
due performance of a decree is a mandatory and non-negotiable prerequisite that
must be satisfied before a stay of execution can be legally ordered. However, this
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strict position was significantly qualified by the Supreme Court in the later
decision of Joel Kato and Margaret Kato v. Nuulu Nalwoga (Supreme Court Civil
Appeal No. 04 of 2012), where the law was re-stated to the effect that the
imposition of security is not an absolute, inflexible rule but rather a matter of
judicial discretion depending entirely on the unique circumstances of each case.
This discretionary principle was recently approved and adopted by the Court of
Appeal in Kafu Sugar Limited & anotherv. Kiryandongo Sugar Ltd & another (Civil
Application No. 607 of 2024), wherein the Court re-emphasised that the practice
of imposing security is a rule of practice based on case law rather than a statutory
straitjacket. Therefore, this Court 1s fully empowered to evaluate whether the
imposition of security is equitable, and if so, to determine the appropriate form

and value of such security based on the facts before it.

In evaluating the merits of this condition, this Court must examine the specific
averments deponed in the competing affidavits of the parties. In Paragraph 2.11
of the Applicants' Affidavit in Support, the deponent, Paul Moores, deposes as

follows:

“The Applicants are a reputable architectural firm with capacity to satisfy the Decree in
issue once given a chance to continue in business as they seek a second opinion by way of
an appeal and that they are willing to furnish a fair security for the satisfaction of the

Decree."”

Conversely, the Respondent, represented by its Director, Dr. Sudhir Ruparelia,
strongly opposes this averment in Paragraph 20 of his Affidavit in Reply,
deposing that:

"I am aware that the 2 and 3" Applicants are British citizens who are not permanently

resident within the jurisdiction of this Honourable Court. I am further aware that this
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Honourable Court found in its Judgment that the 2™ and 3° Applicants had disguised
their involvement through different FBW entities in an attempt to avoid liability arising

from their contractual obligations and personal breaches.”

Based on these facts, the Respondent contends that allowing foreign-based
professional partners to escape immediate execution without depositing the full
decretal sum in court would leave the domestic Respondent with a hollow and
unenforceable decree should the Court of Appeal ultimately affirm this Court's

judgment.

To resolve these competing interests, this Court must engage in a nuanced
analysis of modern commercial realities and avoid a purely mechanical
application of the law. As observed by the Court of Appeal in Katsinde George
and Another v. Rubarekyera George and Others (Civil Application No. 0184 of
2025), imposing a colossal security requirement that is way out of the ordinary
has the real potential to cripple the applicant's chances to pursue an appeal,
which would be highly inequitable. Similarly, in Mangeni Dismus Wejuli v.
Magero Alfred and Others (Civil Application No. 051 of 2025), the Court of Appeal
declined to order security because doing so would inflict severe financial
hardship on the applicant and hamper his ability to prosecute the appeal. In the
present case, this court condemned the Applicants to pay an aggregate sum of
USD 741,250 plus substantial interest. To demand that a professional
architectural partnership deposit the entirety of this colossal, multi-currency sum
in court as a condition for a stay of execution would inevitably force the firm
into liquidation. This would defeat the very purpose of a stay, which is to
preserve the status quo and keep the Applicants' business alive so that they have

a functional practice to salvage in the event of a successful appeal.
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Accordingly, to achieve a fair and equitable balance, this Court must separate
the undisputed contractual refund from the highly contested awards of damages.
In the judgment delivered on 3™ April 2026, this Court ordered the refund of
USD 132,750 as money had and received by the Applicants, representing the 4™
and 5™ milestones paid by the Respondent for construction-phase services that
were never actually rendered. Since this sum represents actual, verified cash paid
out by the Respondent, there is no equitable justification for staying its execution
without requiring strict security. However, the subsequent awards of USD
108,500 in special damages and USD 500,000 in general damages are highly
contested on appeal and present triable questions regarding proof and quantum.
To require security for these speculative and disputed damage awards would be

oppressive and inequitable.

The Applicants are hereby ordered to deposit the sum of USD 132,750 in court,
or to furnish an unconditional bank guarantee of the same value from a reputable
commercial bank in Uganda, within forty-five (45) days from the date of this

ruling, in default of which the stay of execution shall stand vacated.

ORDERS
Consequently, the following orders abide:

1. The application for a stay of execution is hereby granted.

2. This stay of execution is strictly conditional upon the Applicants
furnishing security for the due performance of the decree. The Applicants
are hereby ordered to, within a period of forty-five (45) days from the date

of this ruling:
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a. Deposit into Court the sum of USD 132,750 (United States Dollars
One Hundred and Thirty-Two Thousand, Seven Hundred and Fifty
only), representing the undisputed principal refund of the 4™ and 5%

milestones of the construction payments; OR

b. Furnish an unconditional, irrevocable, and on-demand Bank
Guarantee of the equivalent value of USD 132,750 issued by a
reputable commercial bank duly registered and licensed to operate

within the Republic of Uganda

3. In default with the condition in Order 2 above, the stay of execution
granted herein shall automatically stand vacated, and the Respondent
shall be at immediate liberty to extract a decree and proceed with the
execution of the entire judgment, decree, and orders of this Court in High
Court Civil Suit No. 723 of 2020 without any further orders of this Court.

4. The costs of this application shall abide the outcome of the Applicants'

intended appeal in the Court of Appeal.

Dated, signed and delivered electronically this 21 day of August, 2026.

f\)DI(\/
SUSAN ODONGO F EJ

Ag. JUDGE YGANDP A
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