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From the President
I was delighted to be elected as President of Clarity at the biennial 
general meeting held in Wellington, New Zealand in November 2016.  
It is an honor and a privilege and I intend to do my utmost throughout 
my term to promote and develop Clarity.

Joh Kirby did a fantastic job during her term, particularly overseeing 
the development of a new Clarity brand and website.  Working with the 
Victoria Law Foundation in Melbourne, Australia, Joh was instrumental 

in developing a database that enables members to search journal articles by author, title 
or keywords.  I am delighted that she has agreed to join Peter Butt and Annetta Cheek as 
co-opted members of the Clarity Board.

While we have a healthy membership base, sadly many are non-financial.  If you haven’t 
been paying your subscriptions in recent years, please consider doing so.  Producing the 
high quality Clarity journal that Julie Clement does so well as editor is not an inexpensive 
task.  It is a fantastic resource for members.  As a member, you also have early access to 
it before it goes online.  And, of course, membership entitles you to discounted registration 
fees at our conferences.  With your continued support as a member we can do more to 
support you as a plain language practitioner.  And every subscription received brings a big 
smile to the face of our hard working Treasurer Joe Kimble.

Our country representatives are the key link to Clarity in your country.  There is a full list 
of them in this journal.  Please contact the representative in your country and offer them 
comments or indeed suggestions as to local activities that could be organized to enable 
members to share ideas and spread the word.

Do also feel free to contact me at any time with suggestions, comments or queries or just 
to say hello.  I am keen to work closely with all members to grow and develop Clarity as the 
international association promoting plain legal language.  There are various initiatives we 
are planning this term but new ideas are always welcome.

We hope to be able to announce details of Clarity 2018 soon.  When announced, do 
seriously think about attending.  You won’t regret it.

 

Eamonn Moran

President  
claritypresident@gmail.com



4  The Clarity Journal 75  2017

Editor’s note
A recent study showed that only .22% of software consumers accessed 
the “fine print” terms of their end user licensing agreements, and those 
who did spent too little time to absorb even a fraction of the text. This isn’t 
surprising. People don’t read fine print. And, why would we? It’s small, it’s 
dense, it’s poorly written, and it’s typically filled with jargon and legalese. 
For all of these reasons – and more – it is simply easier to ignore it.

Even plain language advocates and consultants ignore the fine print! How 
many of us strive for clarity in our work with clients yet fall back on dense, 

“protective” legalese in our own agreements and contracts? (I am personally guilty as charged.)

And fine print is not just in contracts. It’s everywhere! It is in loan offers, credit card statements, 
privacy notices, advertisements, warranties, bank statements, and coupons. Chances are, you’ll 
read a document with fine print today; chances are, you’ll ignore it.  

It is precisely because of our natural tendency to ignore the fine print that we must work even 
harder to pay attention and to help our clients do so as well. Fine print is critical because it is the 
place where terms and conditions – especially those that may be unfavorable to consumers – are 
disclosed. Fine print is also the dark corner where deception can hide behind legal-sounding words 
and complex sentence structures. 

Shining a light on this dark corner of fine print are several incredible professionals who have agreed 
to share their insights in this issue, which is the brainchild of the Center for Plain Language. 

Penelope Hughes and Maya Frazier look at the HIPAA privacy notice – a critical notice that everyone 
in the U.S. receives, yet few read. Their article describes how the Department of Health and Human 
Services used plain language to rewrite and redesign this, one of the most common “fine print” 
documents around. 

Kristi Wolff and Donnelly McDowell tackle what it really means to disclose terms in “clear 
and conspicuous” ways, as the U.S. Federal Trade Commission demands of advertising and 
endorsements. They remind us that creating “clear and conspicuous” disclosures is not nearly as 
clear as it sounds! 

Lena Groeger provides a timely and incisive look at U.S. election ballots – particularly how poor 
information design hides and obscures choices. The issues around ballot design are not unique to 
the U.S., but after the 2000 election’s legal challenges, they are perhaps the most well publicized.

All these articles show the scope of the problems we face with fine print in a variety of legally 
binding documents. Lynda Harris’s article points to the solutions. She provides practical, step-by-
step advice on how to transform dense legalese into clear, usable text.

Susan Kleimann and I then demonstrate how plain language can be built into projects – from 
planning to writing to testing. Using the development of the U.S. loan estimate and closing 
disclosure, we look at how plain language techniques can bring important terms and conditions out 
of hiding and into plain sight.
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Finally, Rich Horn examines UDAAP or unfair, deceptive, or abusive acts of practices under the 
Dodd-Frank Wall Street Reform and Consumer Protection Act. He argues that the only way for 
organizations to truly protect themselves against UDAAP claims is to test their disclosures rigorously 
with consumers. 

Whether in reading it ourselves or trying to rewrite it for others, all of us have stumbled over the fine 
print at one point or another. This issue acknowledges and describes the scope of the problem but 
also provides practical examples and solutions for addressing it. I hope that you enjoy reading how 
different organizations have dealt with “the problem of fine print” and that the issue provides tools, 
techniques, and models that better allow you to tackle the fine print in your own work.

Barbra Kingsley, Ph.D.  
bkingsley@kleimann.com

In this issue
Penelope Hughes and  

Maya Frazier
6 Notice me – communicating patient privacy rights 

through effective notices 

Kristi Wolff and  
Donnelly McDowell

10 Moving beyond “Clear and Conspicuous” – the 
omnipresent but elusive standard for disclosures 
under U.S. consumer protection laws

Lena Groeger 15 Disenfranchised by bad design

Lynda Harris 24 From legalese to reader ease – plain language tips for 
plainer contracts

Susan Kleimann and  
Barbra Kingsley

30 What’s “The Deal”?: Designing mortgage disclosures 
that consumers can use and understand 

Richard Horn 37 Consumer testing to avoid the Dodd-Frank Act’s 
UDAAP tripwire

Dr. Tonye Clinton Jaja 40 Legislative Drafting: Step-By-Step by Arthur J. 
Rynearson, International Law Institute And Carolina



6 The Clarity Journal 75 2017

Penelope Hughes and Maya Frazier
Privacy plays a vital role in society, and the concept of health information privacy has 
persisted for a particularly long time, with providers’ obligation to protect the privacy 
of their patients dating back to the Oath of Hippocrates.1 Even in today’s world, as 
individuals engage and share more and more information online, they still value and 
hold dear Brandeis’ “right to be let alone.” 2 Information sharing and data collection 
has increased across a myriad of industries, and in the area of health care, the 
adoption of electronic health records has significantly expanded the sharing and 
storage of individuals’ health information online.3 However, along with this growth in 
online engagement comes an increased likelihood that individuals’ information will 
be collected and shared in ways they may not anticipate. In such an environment, 
privacy notices take on a critical role, especially when sensitive information, such as 
health records, are at issue.

The Obama Administration’s 2012 Consumer Privacy Bill of Rights4 identified 
‘transparency’ as a pivotal privacy right of individuals in the modern digital 
economy. Specifically, the Administration notes “consumers have a right to easily 
understandable and accessible information about privacy and security practices.”5 
The globally recognized Fair Information Practice Principles (FIPPs)6 , developed 
in the 1970’s and the foundation of many international privacy frameworks, also 
include notice and disclosure of information practices as a key principal. Similarly, 
the FTC’s “fair information practice codes” include notice as one of five core 
principles of privacy protection – “the most fundamental principle is notice.”7 The 
report continued, “without notice, a consumer cannot make an informed decision as 
to whether and to what extent to disclose personal information.”8 Additionally, there 
are a number of academic studies documenting the need for easily understandable 
privacy notices.9 

Privacy notices can be difficult to design and implement effectively. In the case of 
privacy notices related to health information, there are specific content requirements 
that must be included in notices posted by health care providers and others subject 
to the Health Insurance Portability and Accountability Act (HIPAA).10 However, 
complex technical privacy notices often have the unintended consequence of leaving 
individuals in the dark about the very practices they are meant to communicate. 
Rather than reading the content, individuals often blindly sign, hit ‘accept’, or outright 
skip privacy notices.11 Particularly in the health care space, where the information 
involved is sensitive, individuals need easier to understand notices to correctly 
ascertain how their information is being used, secured and shared. Clearer notices 
can also aid individuals in exercising their statutory rights to access their own health 
information12 and become more engaged in their health care, thus improving their 
health outcomes. A recent Office of the National Coordinator for Health Information 
(ONC) blog stated that “individuals with access to their health information are better 
able to monitor chronic conditions, adhere to treatment plans, find and fix errors, 
and directly contribute their [health] information to research.”13 Given the necessity 
for understandable and user-friendly privacy notices, ONC along with the Office 
for Civil Rights (OCR), which enforces HIPAA, launched a model Notice of Privacy 

Notice me – communicating 
patient privacy rights through 
effective notices

Penelope Hughes, JD, MPH 
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Practices (NPP) project to develop model privacy notice content to be used by health 
care providers and other HIPAA covered entities nationwide. This article will explore 
the process of developing the model Notices of Privacy Practices (Model NPPs), the 
goals of the project, its key components, and results. 

Background
The Health Insurance Portability and Accountability Act of 1996 (HIPAA) provides 
individuals with a variety of rights and protections in regard to their health 
information. In particular, the Privacy Rule provides individuals with rights over 
their health information, such as the right to access a copy of their health records, 
and outlines how their health information may be utilized and disclosed.14 Under 
HIPAA, covered entities (CEs) – health plans, health care clearinghouse, and certain 
health care providers – are required to provide a notice of privacy practices (NPPs) 
explaining this information to individuals.

NPPs outline individual rights with respect to protected health information (PHI), 
how CEs use and disclose PHI, CEs legal responsibility in regard to PHI, and contact 
information for individuals looking for more detailed information about a CEs privacy 
policy. However, given the complex nature of NPPs, individuals may misunderstand 
their health information rights or opt to not read the notices at all. Privacy notices, 
across all industries, tend to be long, complex, and overloaded with legalese,15 and 
consequently are often ignored.16 Research shows that privacy notices are “more 
difficult to understand than the average issue of the New York Times”17 and even 
people with advanced, professional degrees struggle to grasp their contents.18 
This is particularly concerning in the case of NPPs, which communicate important 
information about individuals’ health data and health rights. 

Goal of project
ONC and OCR recognized that model NPP language based on the requirements 
of HIPAA could be helpful in presenting this very important information in a way 
that would be easier for individuals to understand and act upon. While CEs have 
considerable discretion in how they present the information required in an NPP, 
the content is fairly sophisticated and technical, and could create challenges 
for the average person to understand. For example, the NPP must describe and 
include examples of permitted uses and disclosures of PHI for treatment, payment 
and operations purposes; describe other purposes for which the covered entity is 
permitted or required to disclose PHI; and, describe an individual’s rights with 
respect to PHI. ONC and OCR thus focused on taking the language and content 
required by the HIPAA Privacy Rule and creating a customizable template with 
simplified but accurate language that could be used by CEs to produce an easy to 
understand notice that would still satisfy the HIPAA requirements. 

When creating the model NPP language, two goals were particularly important: 
creating understandable content and enabling readers of the notice to have 
the knowledge necessary to take appropriate action relative to their health care 
information. As described earlier, research has found that notices of privacy 
practices are often not read by individuals, and even when they are read, they are 
poorly understood. Preliminary consumer testing of privacy notices of health care 
providers conducted as part of the project similarly indicated that consumers often 
don’t bother reading the notice and misunderstand the content. For example, 

Maya serves as a privacy 
policy program analyst for 
the Office of the Chief Privacy 
Officer within the Office of 
the National Coordinator for 
Health Information Technolo-
gy at the U.S. Department of 
Health and Human Services. 
Maya provides analyses on 
privacy policies and regulation 
related to health information 
technology and produces vari-
ous educational resources for 
stakeholders, namely small-
mid-size physician providers. 
Maya has also collaborated 
with various ONC offices to 
produce the forthcoming 
Model Privacy Notice.
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some participants in the consumer testing group believed that the NPP was a form 
telling them that their information is kept private, when in reality it describes how 
information is used and shared. Therefore, when developing the model language for 
the NPP, one important goal was to create an NPP that consumers would be more 
likely to read and understand. 

A second goal was to create an actionable notice. Beyond simply comprehending 
the language of the notice, it is important for individuals to also understand their 
health information rights and how to act on those rights – for example, by requesting 
a copy of their health information. As such, the project sought to create model NPP 
language that would be easy for individuals to digest and act on after reading the 
notice. Preliminary consumer testing conducted for the project found that individuals 
respond positively to the concept of health information rights and want to learn more 
about that topic. Testing also found that when individuals understand that they have 
these rights, they are more motivated to take action. To make the language more 
actionable, the NPP project focused on identifying issues around health information 
rights that may be difficult or hard for patients to understand, and then clarifying and 
simplifying that language. 

Strategy
Developing model NPP language that presents complex, regulatory-required 
language in a way that is easy for individuals to understand and act on is an 
ambitious goal, and it required a thoughtful strategy with significant amounts of 
user-testing and iterative design. ONC contracted with Kleimann Communication 
Group to conduct these activities and develop the model notice. The project had 
multiple phases, including context setting, identifying ways to best present this 
information to individuals, and conducting multiple rounds of cognitive testing with 
iterative refinement of the design. These major phases, and related key findings, are 
described in more detail below. 

When setting the context, the contractor first conducted a thorough literature review. 
The literature review identified important recurring themes, including that NPPs 
are often too long and complex, individuals do not understand them, and because 
they often have no clear narrative flow, individuals are not inclined to act on them. 
Additionally, the contractor conducted initial focus groups that confirmed and echoed 
these findings. For example, participants in the initial focus groups indicated that 
they do not generally read NPPs, and that they misunderstand them, often believing 
the NPP states that their information will be kept private. A key finding during this 
phase was the strong interest participants have in their health information rights, 
and in particular the right to inspect and request a copy of their health information. 
Participants felt this information was the most important aspect of the NPP. Upon 
learning about their health information rights, participants indicted they were 
motivated to take action. 

During the formative design phase, the contractor explored the best ways to present 
NPP information to individuals, focusing on the key messages and content that 
needed to be emphasized. This included focusing on how to present information 
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Journal of Public Policy & 
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about HIPAA and health information rights in a way that would inspire individuals to 
take action. As part of this phase, the contractor held multiple design meetings and 
developed a variety of prototypes for testing. 

And finally, during the cognitive testing and iterative design phase, the contractor 
developed and refined the final product. Cognitive testing was quite extensive, 
including a pre-testing round and four additional rounds of focus group testing 
in different areas of the country, with an average of seven participants per focus 
group. After each round of testing, data and input from the focus group was 
analyzed to identify important insights and patterns related to how participants were 
understanding the notice content and how likely they were to act upon it. The results 
of each round of testing were used to refine and improve the design of the NPP until 
reaching the final iteration.

Project Results
The final model NPP content and design achieved the major goals of being both 
understandable and actionable. The model language was well-received by 
stakeholders and successfully balanced providing accurate information based on 
the HIPAA regulation requirements while using content more easily understandable 
to the average person. For example, the required content was broken down into 
simple organizational buckets entitled “Your Information”, “Your Rights,” and “Our 
Responsibilities,” and the language within each section was simplified based on 
multiple rounds of consumer testing. Also, the model language and design was made 
more action oriented by listing “Rights” in the order of importance to individuals 
and phrasing them as actionable steps that individuals could take. The first item 
listed under “Rights” on the notice states “You can ask to see or get an electronic 
or paper copy of your medical record and other health information we have about 
you. Ask us how to do this.” By making this content and design choice, it is easier 
for individuals to understand their right to get a copy of their health information and 
take the appropriate steps. 

As further evidence of the success of the project, the target audience for the model 
NPPs, health plans and health care providers, responded well to the design. Reviews 
of the NPPs found them easy to read and useful, as well as a helpful baseline and 
convenient way for CEs to comply with the HIPAA requirements.19 The model NPPs 
have been continually accessed and downloaded since their release, and since 
being posted they have been downloaded over 200,000 times. 

It is clear that multiple rounds of focus group testing with appropriate audiences 
and the incorporation of an iterative design process were critical components in 
this project and key to creating a successful final product. Also important was the 
involvement of OCR, the federal agency with regulatory and enforcement authority 
regarding HIPAA and its notice of privacy practices requirement. Combined, this 
careful attention to the language and design of NPPs achieved the goal of engaging 
the consumer and presenting useful, usable notice content about health information 
practices and important rights while fully complying with regulatory requirements. 
Hopefully the availability of this resource will result in more individuals understanding 
and acting on the rights they have with respect to their health information, in 
particular by requesting a copy of their own health information and becoming more 
engaged in their health care.
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By Kristi Wolff and Donnelly McDowell
Technology is blurring the lines between advertising and informational content. 
Whether it is lifestyle bloggers touting the latest fitness tracking necklace, pop 
singers thanking airlines for a great trip, a celebrity extolling the virtues of a morning 
sickness pill, or a child opening toys on a YouTube video, consumers’ social media 
feeds are a constant scroll of promotion – much of it in the form of shared posts, 
re-tweets, and pins – that on its face, does not look like traditional advertising. 

Case in point: Duchesnay USA was hardly on the tip of consumer tongues until August 
2015, when Kim Kardashian tweeted her praise for their morning sickness drug, 
Diclegis. The Food and Drug Administration issued a warning letter because the tweet 
failed to conform to the “fair balance” disclosure requirements of the Prescription 
Drug Marketing Act. There can be little doubt, however, that the Kardiashian tweet 
was considered highly successful from a public relations perspective as word of the 
product and its high-profile user filled the online, cable, and even legal news cycle for 
a few days afterward.1 

Native advertising – or advertising that doesn’t look like advertising – is only part 
of the issue. With consumers increasingly viewing content on mobile devices, 
adequately conveying privacy practices, material terms of a product promotion or 
free shipping offer, or more complex disclosures relating to a financial transaction 
present obvious logistical hurdles. As consumers seek and provide information in 
new ways, regulators have become concerned. Adequate disclosures are addressed 
in a multitude of federal laws and regulations and yet, as marketing methods 
change and consumers view and share information in new ways, the Federal Trade 
Commission has made ensuring adequate disclosures a priority across a variety of 
industries. The agency has issued guidance, pursued enforcement, and expressed 
concern in speeches and Congressional testimony that consumers remain 
inadequately informed about material aspects of the content they see. This article 
explores the various ways that consumer protection law seeks to ensure adequate 
disclosures in consumer-directed marketing and the challenges of applying long-
standing legal principles to changing consumer behavior. 

Disclosure Requirements Are Ubiquitous in Consumer 
Protection Law
Every consumer-facing company regularly grapples with legal issues related to 
disclosures. Moreover, nearly every federal U.S. consumer protection law addresses 
disclosures in some respect. Some laws take a fairly prescriptive approach, such as 
the Truth in Lending Act (TILA) and Regulation Z, which require specified disclosures 
in connection with offering credit to consumers, or the Gramm-Leach-Bliley Act 
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and Regulation P, which provide a model privacy form as a recommended but non-
compulsory way to comply with consumer financial privacy notice requirements. 

In other cases, the onus is on the advertiser to figure out what needs to be disclosed 
and how it should be disclosed. Under the Federal Trade Commission (FTC) Act, 
the FTC is empowered to prevent unfair or deceptive acts or practices.2 Similarly, 
the Consumer Financial Protection Bureau (CFPB) is empowered to prevent unfair, 
deceptive, or abusive acts or practices in connection with any consumer financial 
product or service under the Dodd-Frank Act.3 The FTC has long recognized 
that disclosures are central to the analysis of what constitutes a deceptive act 
or practice, and the CFPB has followed suit. The FTC’s 1983 Policy Statement on 
Deception makes clear that “written disclosures or fine print may be insufficient to 
correct a misleading representation” and cites to the Commission’s 1970 Statement 
of Enforcement Policy regarding “clear and conspicuous disclosures.”4 

But saying that disclosures need to be “clear and conspicuous” only begs the 
question of what it means to be “clear and conspicuous.” The FTC has attempted 
to shed further light on how it evaluates disclosures through a series of guidance 
documents. The FTC’s Endorsement Guides, initially published in 1980 and 
subsequently updated in 2009, make clear that material connections – such as an 
employer-employee relationship, monetary compensation, or providing free product 
– between an endorser and seller that are not reasonably expected by the audience 
must be clearly and conspicuously disclosed.5 While the Endorsement Guides 
themselves don’t address how the disclosure should appear, subsequent guidance 
advises that disclosures should be “close to the claims in which they relate,” “in a 
font that is easy to read,” and “in a shade that stands out against the background.”6 

Of course, stating those principles is much easier than applying them in practice. 
The FTC’s .Com Disclosure Guides, initially released in 2000 and updated in 2013, 
provides further guidance on how to apply these principles to online advertising in 
practice. In addition to discussing what are known as “the Four P’s” of disclosure 
analysis – prominence, presentation, placement, and proximity – the .Com 
Disclosure Guides emphasize that “for disclosures to be effective, consumers 
must be able to understand them.” This means that “advertisers should use clear 
language and syntax and avoid legalese or technical jargon.” This also means that 
sometimes more is less, since extraneous disclosures reduce the likelihood that a 
consumer will read and understand the key message. 

Still, modern technology makes these seemingly straightforward standards around 
clarity difficult to apply. Enter again, the Kardashians. In addition to tweeting about 
morning sickness relief, the Kardashian family has reportedly promoted products in 
social media on at least 100 occasions, allegedly without disclosing that they have 
received compensation as endorsers. Truth in Advertising (TINA), a Connecticut-based 
advertising watchdog, raised concerns in August 2016 that the Kardashians were 
engaging in deceptive advertising by failing to disclose their material connection to 
these products.7 TINA even went so far as to file a complaint with the FTC explaining 
its investigation and urging the agency to take action.8 On its face, TINA’s analysis 
may appear to be correct that the Kardashians do not make an overt disclosure of 
material connection on the posts that TINA features in its complaint. This isn’t the 
end of the analysis, however. The real question is whether consumers would expect 
that the Kardashians were compensated for posting the content. If they would, no 
disclosure is required. Or, put another way, if consumers were “keeping up” with the 
Kardashians – or have any familiarity with them – would it be reasonable to think 
that they engaged in this conduct without being compensated? 
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FTC Actively Enforcing Disclosure Standards Across Industries
The FTC has also sought to send advertisers a message that it means business 
and that it’s not afraid to take action when advertisers fail to comply with relevant 
rules and guidance on disclosures. In September 2014, the Commission sent 
warning letters to more than 60 national advertisers, including 20 of the 100 largest 
advertisers in the country, advising them that their disclosures in national television 
and print advertisements were inadequate. Dubbed “Operation Full Disclosure,” 
the warning letters focused on “disclosures that were in fine print or were otherwise 
easy to miss or hard to read, yet contained important information needed to avoid 
misleading consumers.”

While the warning letters were private and did not result in actual enforcement 
actions, the FTC has initiated a multitude of enforcement actions that allege a failure 
to adequately disclose material information. Recent priority enforcement areas in 
connection with disclosures include:

 ·  Endorsements and testimonials. The Commission has brought a number of 
enforcement actions against advertisers for failing to properly disclose an 
endorser’s material connection to the product or service endorsed. For instance, 
the FTC brought a complaint against Warner Bros. Home Entertainment, Inc. 
alleging that it failed to adequately disclose that it paid online “influencers” to 
post positive reviews of its video game, Middle Earth: Shadow of Mordor. Notably, 
the complaint notes that Warner Bros. did require a written disclosure that the 
videos had been sponsored “in the description box appearing below the YouTube 
videos,” but “did not require that the YouTube influencers be instructed to place a 
sponsorship disclosure clearly and conspicuously in the video itself,” “above the 
fold in the description box,” or “visible without consumers having to scroll down 
or click on a link.”9 As a result, consumers had to click on a “Show More” button 
to learn of the material connection and most consumers were unlikely to do so. In 
March 2016, the Commission brought an action against the department store, Lord 
& Taylor, for an allegedly deceptive social media campaign promoting its Design 
Lab collection, a private-label clothing line targeted to women between 18 and 35 
years old. According to the complaint, the campaign included a series of branded 
blog posts, photos, video uploads, and online endorsements by specially selected 
“fashion influencers” that failed to disclose that the influencers were compensated 
for their promotions. Advertisers promoting products or services through similar 
campaigns should be mindful of these cases, and the Commission’s Endorsement 
& Testimonial Guides and responses to frequently asked questions in connection 
with Endorsements, “The FTC’s Endorsement Guides: What People Are Asking.”10 

 ·  Negative option offers and ROSCA violations. Recent enforcement trends also 
make clear that disclosure of material terms for negative option offers is also 
a priority for the Commission. A “negative option” is a type of sale whereby the 
seller interprets a consumer’s silence, or failure to take an affirmative action, as 
acceptance of an offer. The FTC’s Negative Option Rule regulates a particular type 
of negative option offer whereby consumers receive periodic announcements of 
upcoming merchandise shipments and have a set period to decline the shipment 
or otherwise accept (and pay for) the shipment.11 Relatedly, the Restore Online 
Shoppers’ Confidence Act (ROSCA) requires that offerers of online negative option 
offers: (1) clearly and conspicuously disclose all material terms of the transaction 
before obtaining the consumer’s billing information; (2) obtain the consumer’s 
express informed consent before charging the consumer’s account; and (3) 
provide simple mechanisms for a consumer to stop recurring charges.12 The FTC 
has recently brought a number of enforcement actions for ROSCA violations. For 
example, in an action against a manufacturer of nutrition supplements and beauty 
products, the Commission alleged that respondent Nutraclick, LLC deceptively 
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marketed its membership programs without adequately disclosing recurring 
monthly fees as required under ROSCA.13 While Nutraclick did include a disclosure 
on the Payments Page, the FTC asserted that it was inadequate because “the 
terms and conditions paragraph is in small print and away from the credit card 
field” and “consumers’ eyes are not drawn to the dense type.”14 

 ·  Privacy-related concerns. The FTC has also cited inadequate disclosures in a 
number of recent privacy actions. For example, the FTC alleged that Practice Fusion 
engaged in deceptive acts and practices by soliciting responses from consumers 
on a healthcare provider satisfaction survey without adequately disclosing 
that such responses may be published on its public healthcare provider review 
website.15 The complaint notes that consumers were required to agree to terms of 
the “Patient Authorization,” which included an authorization to publish the review, 
but that the consumers were not required to actually view the authorization. In 
another high profile privacy case, the FTC alleged that Oracle failed to adequately 
disclose that installing updates to its Java Platform did not uninstall previous 
versions of the Java software that could still pose security issues.16 Notably, the FTC 
acknowledged that Oracle did disclose that “old and unsupported versions of Java 
on your system present a serious security risk,” but alleged that those disclosures 
fell short both because: (1) it did not inform consumers that the update process 
did not automatically remove the older versions; and (2) because the webpage 
with the disclosure was not linked during the update process. The FTC has also 
noted deficiencies in how health and fitness mobile apps collect consumer data 
without adequately disclosing such practices to consumers. In one such report, it 
was found that 39% of free apps and 30% of paid apps sent data to someone not 
disclosed by the developer either in-app or an the app’s privacy policy.17 

If the multitude of disclosure-related enforcement actions weren’t enough, the 
Commission further reiterated the importance it places on disclosures in a recent 
public workshop, “Putting Disclosures to the Test.” The full day workshop was “aimed 
at encouraging and improving the valuation and testing of disclosures by industry, 
academics, and the FTC” and sought to “explore how to test the effectiveness of 
these disclosures to ensure consumers notice them, understand them and can use 
them in their decision-making.”18 

In her opening remarks, FTC Chairwoman Edith Ramirez asserted that effective 
disclosures should: (1) be seen or heard by consumers; (2) be understood by 
consumers; and (3) facilitate informed decision-making by consumers. Throughout 
the workshop, panelists explored different mechanisms to test the effectiveness 
of each of these objectives. Consensus emerged that there was no single “right” 
way to test a disclosure; test methodology should be carefully designed based on 

the primary objective of the study and practical limits such as time and cost. For 
example, eye-tracking studies can offer valuable objective information about what 
consumers pay attention to when approaching disclosures, although they are less 
effective at measuring comprehension. An online comprehension study may be 
cheaper than a field comprehension study but it doesn’t offer the same capacity to 
replicate what consumers will actually experience in the marketplace. 

When an advertiser seeks to test the full range of disclosure objectives (e.g., 
attention, comprehension, effect on decision-making), it may be necessary to 
employ multiple methodologies or conduct more than one study. Of course, testing 
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disclosures can be expensive; it’s simply impractical to expect every advertiser to 
test every disclosure it uses to ensure effectiveness across the board. 

So what must advertisers do to ensure that their disclosures are sufficiently 
effective to avoid a deception charge from the FTC or another federal or state 
regulator? Unfortunately, as is often the case, there’s no simple answer. While 
Chairwoman Ramirez and other regulators speaking at the workshop stopped short 
of asserting that testing was legally required, it was suggested that a disclosure 
could be ineffective, and thus result in deception, even if it met the FTC’s “clear and 
conspicuous” standard. This presents a difficult conundrum for advertisers seeking 
to make effective disclosures in good faith but lacking the flexibility or budget to test 
the disclosures. 

The Clear and Conspicuous Disclosure Conundrum is Here to 
Stay
It remains to be seen whether the Commission’s workshop on disclosure testing 
was a precursor to a broader initiative on disclosure testing. In some cases, the FTC 
has released guidance documents or written reports following a workshop and it’s 
possible that such an action in connection with disclosure testing is still forthcoming. 

Either way, it’s clear that disclosures are going to continue to play a central role 
in consumer protection law – whether in regard to the Commission’s general 
enforcement under the FTC Act or under another statute with more prescriptive 
disclosure requirements. Indeed, all three current Commissioners and Bureau 
of Consumer Protection Director Jessica Rich have repeatedly cautioned in public 
statements that disclosures will continue to be a priority of Commission enforcement. 
In a recent speech to the National Advertising Division, for example, Bureau Director 
Rich identified “three breakout themes” that all centrally relate to disclosures: health 
apps, health claims that target aging consumers, and advertising in new media. On 
the privacy front, Rich also explained that entities must continue to research new 
ways to provide information and choices to consumers in connection with privacy 
and data security practices. 

Particularly as advertisers continue to think of new ways to promote their products 
and consumers interact with advertising content in new platforms, advertisers 
should actively and deliberately consider whether they are effectively conveying 
material information to consumers. Whether it’s price information in a negative 
option plan or how an entity collects and uses a consumer’s personal information, 
we can expect the FTC to continue to bring enforcement actions against companies 
that fall short of the clear and conspicuous standard or otherwise fail to provide 
necessary information to consumers.
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Disenfranchised by bad design
There is in fact a widespread problem with ballots in 
the United States: they’re often horribly designed. 

By Lena Groeger
This Nov. 8, even if you manage to be registered in time and have the right 
identification, there is something else that could stop you from exercising your right 
to vote.

The ballot. Specifically, the ballot’s design.

Bad ballot design gained national attention almost 16 years ago when Americans 
became unwilling experts in butterflies and chads. The now-infamous Palm Beach 
County butterfly ballot, which interlaced candidate names along a central column 
of punch holes, was so confusing that many voters accidentally voted for Patrick 
Buchanan instead of Al Gore.

Palm Beach county’s infamous butterfly ballot. (Wikimedia Commons)

We’ve made some progress since then, but we still likely lose hundreds of thousands 
of votes every election year due to poor ballot design and instructions. In 2008 and 
2010 alone, almost half a million people did not have their votes counted due to 
mistakes filling out the ballot. Bad ballot design also contributes to long lines on 
election day. And the effects are not the same for all people: the disenfranchised are 
disproportionately poor, minority, elderly and disabled.

In the predominantly African American city of East St. Louis, the race for United States 
senator in 2008 was missing a header that specified the type or level of government 
(Federal, Congressional, Legislative, etc). Almost 10 percent of East St. Louis voters 
did not have their vote counted for U.S. Senate, compared to the state average of 
4.4 percent. Merely adding a header could have solved the problem. Below you can 
see the original ballot and the Brennan Center redesign.
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BEFORE              AFTER

Before: no header for the Senate race, after: consistent headers for all contests. 
(Brennan Center, Better Design Better Elections)

“When we design things in a way that doesn’t work for all voters, we degrade the 
quality of democracy,” said Whitney Quesenbery, a ballot expert and co-director of 
the Center for Civic Design, an organization that uses design to ensure voters vote 
the way they want to on Election Day.

Many mistakes can be avoided with tiny tweaks.

Designer Marcia Lausen, who directs the School of Design at the University of Illinois 
at Chicago, wrote a whole book about how democracy can be improved with design. 
She even tackles the infamous butterfly ballot. The 2000 Chicago Cook County 
judicial retention ballot crammed 73 candidates into 10 pages of a butterfly layout 
punch card ballot, with punch holes packed much more tightly together than in 
previous elections. As in Palm Beach, Yes/No votes for the candidates on the left 
page were confusingly interlaced with Yes/No votes for the right page.
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Lausen’s proposed redesign eliminates the interlaced Yes/No votes, introduces a 
more legible typeface, uses shading and outlines to connect names and Yes/No’s 
with the appropriate punch holes, and removes redundant language.

BEFORE

AFTER

Before and after butterfly ballots. (Design for Democracy)
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In the 2002 midterm election in Illinois’ Hamilton County, each column of candidate 
names was next to a series of incomplete arrows. Voters were supposed to indicate 
their choice of candidate by completing the arrow on the left of the candidate name. 
But because we read left to right and the candidate names in two races lined up 
perfectly, many voters marked the arrow to the right. As presented in a Brennan 
Center analysis, setting the columns a bit further apart and adding borders would 
have cleared up this confusion:

BEFORE AFTER

Illinois’ Hamilton county confusing ballot, and suggested redesign. (Brennan Center)

In Minnesota in 2008, Al Franken beat Norm Coleman for the U.S. Senate seat by a 
sliver, less than 300 votes. In that race, almost 4,000 absentee ballots were not counted 
because the envelope was not signed. The Minnesota Secretary of State’s office decided 
to redesign the mailing envelope. After a series of usability tests, they added a big X to 
mark where people should sign. In the following election in 2010, the rate of missing 
signatures dropped to 837. Below is the before and after from a Brennan Center report:

BEFORE AFTER
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Minnesota absentee ballot mailing envelopes, in 2008 and redesign in 2010. 
(Brennan Center, Better Design Better Elections)

Minnesota’s mailing envelope is a good example of how designers can solve design 
problems well before any election actually happens — by testing those ballots 
beforehand.

“Test and test and test,” recommends Don Norman, a designer and cognitive 
scientist who wrote the book on designing objects for everyday life. The most 
important aspect of ballot design, he says, is considering the needs of the voters. 
He suggests doing extensive testing of ballots on a sample of people, which should 
include those who are “blind, deaf, or people with physical disabilities as well as 
people with language difficulties.”

Bad instructions are a design problem, too.

Beyond layout and ordering, the unanimous winner for worst part of ballot design? 
Instructions.

“The instructions are uniformly horrible!” said usability expert Dana Chisnell, who 
co-directs the Center for Civic Design with Quesenbery. Confusing jargon, run-on 
sentences, old-fashioned language left over from 100 years ago: all of these plague 
ballots across the country. Here are a few example instructions (the first from 
Kansas, the second from Ohio) along with the Brennan Center’s redesign:

BEFORE

AFTER

(Brennan Center, Better Ballots)

BEFORE

AFTER

(Brennan Center, Better Ballots)
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Even if the instructions are clear, placement of instructions has a huge effect on 
whether people understand them. In usability tests conducted in Florida’s Sarasota 
and Duval counties in 2008, the majority of participants got to the end of the ballot 
and stopped. Which was a problem, because the ballot continued on the other side. 
Despite instructions specifically telling people to vote both sides of the ballot, they 
didn’t.

So designers added three words to the end of the right column: Turn Ballot Over. The 
result? An estimated 28,000 fewer lost votes in the two counties that adopted the 
redesign. Here’s the before and after:

BEFORE                        AFTER

(Brennan Center, Better Design Better Elections)

Designers have already put together guidelines for making better ballots.

Luckily, there are resources for how to help avoid these predictable problems. 
In addition to Lausen’s book, the Design for Democracy initiative has worked for 
years at applying design principles to improve elections. A few years ago the design 
association AIGA combined forces with Whitney Quesenbery and Dana Chisnell to 
condense their best practices into a set of handy field guides.

The ballot-specific guide, Designing Usable Ballots, has this advice:
1. Use lowercase letters.
2. Avoid centered type.
3. Use big enough type.
4. Pick one sans-serif font.
5. Support process and navigation.
6. Use clear, simple language.
7. Use accurate instructional illustrations.
8. Use informational icons (only).
9. Use contrast and color to support meaning.
10. Show what’s most important.

For the designers, these recommendations may seem obvious. But election officials 
— the ones responsible for laying out a ballot — are not designers.

Sometimes, reality thwarts good design.

Even if officials wanted to follow every design best practice, they probably wouldn’t 
be able to.
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That’s because ballots are as complicated as the elections they represent. Elections 
in the U.S. are determined at the local level, and so each ballot must be uniquely 
crafted to its own jurisdiction. Ballots must combine federal, state, and local 
contests, display measures and propositions, and sometime require voters to 
express their choices in various formats — for example ranking their choices versus 
selecting one candidate for the job.

“There will always be special circumstances that present new problems for ballot 
design,” said David Kimball, a political science professor at the University of 
Missouri-St. Louis who has written extensively on voting behavior and ballot design.

Take what happened this summer in California’s Senate race primary. A record 
number of 34 candidates were running to replace incumbent Democrat Barbara 
Boxer, and the ballot needed to fit them all. In many counties, elections officials 
simply couldn’t follow the good design recommendation of “Put all candidate names 
in one column.”

To make matters worse, bad design is written right into the law.

Election officials are often constricted in what they can and can’t do by specific 
language in their local election code. More often than not, the law is to blame for bad 
design.

For example, numerous jurisdictions require that candidate names and titles be 
written in capital letters. This goes against huge amounts of evidence that lowercase 
letters are easier to read. Other requirements like setting a specific font size, making 
sections bold or center-aligning headers make it next to impossible to follow all the 
design best practices.

Illinois Election Code used to require candidate names to be printed in capital letters. 
(Statutes of the State of Illinois)

Some election code requirements just seem to invite clutter. In Kansas, a candidate’s 
hometown must be listed under their name. In California, the candidate’s occupation. 
Designers argue that this additional text complicates the ballot with needless 
information, but they can’t get rid of it without breaking the law.

“It’s amazing how many design prescriptions are written into law by non-designers,” 
said designer Drew Davies, who has worked with numerous jurisdictions to improve 
their ballots and voting materials and is design director of AIGA’s Design for 
Democracy.

Some of those prescriptions border on the comical. In New York, election law 
requires that each candidate name must be preceded by “the image of a closed fist 
with index finger extended pointing to the party or independent row.” Here’s how that 
actually looks on real New York ballots:
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(Otsego County and North Castle, Westchester County)

In design, everything matters — even the order of the candidate names.

Some design problems are not as obvious as a pointing finger. Take something as 
simple as the order of the candidates’ names. There is a well known advantage for 
being listed first on the ballot. The “primacy effect” can significantly sway elections, 
especially in smaller races not widely covered in the media where there is no 
incumbent. One study of the 1998 Democratic primary in New York found that in 
seven races the advantage from being listed first was bigger than the margin of 
victory. In other words, if the runner-up candidates in those races had been listed 
first on the ballot, they likely would have won.

As one report puts it, “a non-negligible portion of local governmental policies are 
likely being set by individuals elected only because of their ballot position.” To 
combat this unconscious bias, some states have already mandated that names are 
randomly ordered on the ballot. Still, many states and jurisdictions do not have a 
standard system for organizing these names.

The future will bring new design challenges… but also new ways to make voting more 
accessible.

As more and more states adopt absentee and vote-by-mail systems, they make 
voting more accessible and convenient — but they also introduce new ways of 
making mistakes. And those errors are only caught after the ballot has been mailed 
in, too late to change. A polling place acts as a fail-safe, giving you the opportunity to 
ask a poll worker for help or letting you fill out a new ballot if yours gets rejected by 
the voting machine. But on an absentee ballot, if you made a mistake and your vote 
isn’t counted, you’ll never know.

There are several current efforts to overhaul the ballot entirely. Los Angeles County, 
for example, has teamed up with the design company IDEO to create an easier and 
more accessible way to vote. Their customizable device would let people fill out a 
sample ballot on their own time from a computer or mobile device, and then scan a 
code at the polling place to automatically transfer their choices to a real ballot.

The Anywhere Ballot is another open-source project that’s designed to create a 
better voting experience for everyone — including voters with low literacy or mild 
cognitive issues. Their digital ballot template, which came out of extensive user 
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testing and follows all the current ballot design best practices, lets anyone use their 
own electronic device to mark a ballot.

But of course, the design problems that plague ballots affect all aspects of the voting 
process.

Voter registration materials, mailed voter guides and education booklets, election 
department websites and online instructions, poll worker materials — all of these 
have problems that can be improved with better design.

“Ballots are where all the drama happens,” said designer Lausen, “but there is much 
more to election design.”
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From legalese to reader ease – 
plain language tips for plainer 
contracts

By Lynda Harris 
Our team of plain language specialists often redraft contract documents for clients 
who recognize that customers or clients need something better. As a company, 
we are often party to contracts and agreements with suppliers or clients. As a 
plain language company, we often find ourselves in two minds about signing 
these contracts or agreements. We often struggle to work our way through the 
requirements of requests for tender when trying to win projects. And we sigh when 
we come across longwinded partnership agreements when we just want to establish 
a straightforward, streamlined way of working with another organization. 

After all, a contract is simply a legally binding agreement between two or more 
parties. Nothing in that definition says the contract needs to be wordy, difficult to 
understand, or full of complex clauses. But contract drafters often use outdated 
templates, form letters, and precedents that play a part in perpetuating unplain legal 
language. 

In turn, difficult documents make life difficult for those who have to understand and 
agree to their terms. Legalistic contracts make an impression on readers that may 
unfavorably influence how they perceive the other party — and the agreement they’re 
signing up to.

How often have you talked through an agreement and found the written document 
that follows up later to be vastly different in tone from the conversation you had? 
Sometimes at Write we can’t help ourselves — we’ll offer to redraft the document so 
we feel better about the whole arrangement. 

A few months ago, I sent this email:

When we spoke, I mentioned my concern about the heavily legalistic style of the 
agreement reading it was certainly an arduous task that required focus and 
determination! I mentioned that the agreement didn’t match my very positive 
perception of your company, a perception you created in our pleasant and easy 
conversations. 

Having a plain English agreement will help to streamline your negotiations with 
suppliers and will match, instead of being at odds with, the image you want for your 
company. You agreed with me and asked for a quote to make the agreement more 
reader-friendly.

Why lawyers need to use plain language in contracts
Clients are demanding the right to easily understand legal contracts and other legal 
documents. Courts are more willing to hold that contracts can be unenforceable 
because people can’t understand them.

We live in a high-information, highly connected society. The nature of digital 
information and the web leads to greater immediacy and transparency. Readers 
trust clarity and shun opaque content. They’re losing patience with unclear language 
and they object to legalese.
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Legalese has famously been described as a ‘fog’1 and a barrier to trust. It can 
distance readers and is sometimes labeled as pompous and archaic. Sometimes it’s 
used because of habit, inertia, fear of change, or inappropriate notions of prestige. 

PLAIN LANGUAGE IS SUPPORTED BY LEGISLATION

Mandatory plain language is taking hold in government and business around the 
world. Legislation supporting plain language is in place in the US, Canada, the UK, 
the European Union, Sweden, Denmark, South Africa, India, and Australia and New 
Zealand. 

Studies in New Zealand have shown that both professional and non-professional 
readers found plain language versions of legislation easier to understand. Testing 
earlier drafts of legislation gave drafters valuable insights and feedback. Researchers 
found that content could be legally correct, but also clear and straightforward.

LAW FIRMS REALIZE THAT CLARITY IS A POINT OF DIFFERENCE

A strong business trend towards simplicity also demands plain language — it’s 
no longer an optional extra. Writing clear contracts to suit the needs of readers 
strengthens relationships with clients, saves time and money, and boosts efficiency. 
Companies are recognizing that plain language is something that can define them. 

As legal experts, lawyers are rightly sensitive about accuracy and logic. Plain language 
doesn’t meddle with legal expertise, but does mean that it is communicated well. 
Text in plain language exposes any flaws in the logic of a line of thought. Complex 
ideas cry out for clear, simple, transparent prose. Presenting a complex topic simply 
to other experts and non-experts demands great skill. Every one of us can do better 
at stripping away clutter and ambiguity — some people describe this as ‘pulling out 
the weeds to see the flowers’. What remains is uncluttered and clear. 

CONTRACTS IN PLAIN LANGUAGE ARE FAIRER FOR ALL PARTIES

Contracts are working documents and binding guides to action. They need to engage 
people to read and understand them. Contracts in plain language can improve 
relationships, minimize risk, and prevent frustration.

And a plain language contract is not just a goal in itself — plain language contracts 
can help an organization do its job far better, whether that is serving people, making 
money, or both. 

In our work for clients, we often find that rewriting a contract in plain language 
uncovers the truth. Recently when working on a consumer contract, we spelled out 
the requirements so plainly that the company reviewed their position to be more 
generous to the consumer. The bare provisions made the company look harsh. 
Sometimes you can’t change the provisions, but it’s much fairer to the customer of a 
finance agreement or a banking arrangement, for example, to understand the reality 
of what they’ll have to pay back — before they sign.

How drafters can achieve plain language contracts
Plain language is shorthand for planning, organizing, writing, and presenting a 
document to suit the needs of readers. Plain language is not just about removing 
legalese. 

NOTES

1 Kimble, Joseph, Lifting 
the Fog of Legalese: Essays 
on Plain Language, Carolina 
Academic Press, 2006

2 http://tiny.cc/xq9mfy 

“Plain language doesn’t meddle with legal expertise, but does mean 
that it is communicated well.”
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Broad guidelines for plain language contracts are to:
 · plan, design, and organize the contract around the reader’s needs 
 ·  construct sentences and choose words that are clear and precise for typical 
readers
 · test mass documents on typical readers. 

A plain language contract includes:
 ·  a simple overview of who is hiring who, what they’re being hired to do, when, and 
for how much
 · what both parties agree to do
 · what their responsibilities are
 · the specifics of the deal
 · what is, and what isn’t, included in the scope
 · a simple overview of liabilities and other legal matters.

Here are some tips for drafting contracts in plain language. Of course, these tips will 
work for all kinds of legal documents.

PLAY TO YOUR AUDIENCE

Keep the needs of both your primary audience and secondary audiences in mind. 
Write for the audience that is least likely to understand. 

HAVE A CLEAR PURPOSE 

What do your readers want to do with the document? What do you, as the writer, want 
them to do with it? State your purpose at the beginning — write a clear informative 
title for the contract. Avoid generic label titles like ‘agreement’ or ‘contract’. Be 
explicit. Include a statement at the beginning in clear language explaining what the 
contract or agreement is about.

STRUCTURE ACCORDING TO YOUR READER’S NEEDS

Put important things first from your reader’s point of view. Give your client an answer, 
not an essay. Rather than writing ‘item, item, and item, therefore conclusion’, write 
‘conclusion because of item, item, and item’.

SOUND LIKE A PERSON — NOT AN INSTITUTION

Choose an appropriate tone and degree of formality to suit your reader. Be dignified 
by being clear and readable rather than sounding ‘lawyerish’. Use ‘you’ and ‘we’, and 
choose precise but familiar words. Consider using contractions.

ACTIVATE YOUR SENTENCES

Write in active-voice sentences: for example, ‘the directors may issue shares’, 
instead of ‘shares may be issued by the directors’. Active voice leads to shorter, 
more concise sentences and helps readers connect with the main message. 

Choose powerful verbs over abstract nouns. Replace abstract nouns (many of which 
end in ‘ion’, ‘ment’, and ‘nce’) with the verbs hiding inside. 

There is an expectation = We expect

reach an agreement on = agree on

the governance will be undertaken by x = x will govern
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CHOP UP SENTENCES

A good average sentence length is 15 to 20 words. Chopping up long sentences 
will make your meaning clearer and your reader happier. Keep to one main idea 
in each sentence — don’t load sentences with complex clauses. Try using bulleted 
lists to break up long text.

REPLACE ‘LEGAL FLAVORING’ WITH PLAIN WORDS

accordingly = therefore / so

expedite = speed up

forthwith = now

furthermore = then, also, and

notwithstanding = despite, still, yet

whereas = but

prior to = before

shall = must

in view of the fact that = as, because

jurisdiction = authority, area

last will and testament = last will

on numerous occasions = often

terminate = end

subsequent to = after

the question as to whether = whether

willfully or negligently = deliberately or carelessly

with regard to = about, for

you are requested to = please

Look for more examples online or download a free ebook from Write Limited: 
Unravelling Legal Jargon.2 

USE PEOPLE’S NAMES

Eliminate third person names whenever possible — words like ‘employer / 
employee’, ‘lessor / lessee’, ‘the company’, and ‘the party’ can add distance and 
confusion. Use real names or ‘you’ and ‘your’, ‘we’ and ‘our’.

DON’T KILL ONE BIRD WITH THREE STONES

Do away with doublets, triplets, and other repetition. Legal contracts can be full of 
unnecessary synonyms that add wordy padding. Watch out for repetition like ‘any 
and all’, ‘give, devise and bequeath’, ‘fit and proper’, ‘due and payable’, ‘indemnify 
and hold harness’, ‘each and every’. Choose one precise word.

“Replace ‘legal flavouring’ with plain words.”
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AVOID TERMS OF ART THAT KEEP READERS APART

A small number of mutually understood terms can be useful when writing to another 
lawyer, but they are a barrier when writing contracts for non-lawyers. Either explain 
the term or don’t use it. Use an easier alternative. For example, if you are referring to 
the effect of estoppel, use ‘stop’ or ‘prevent’ instead: ‘Because of what Mr Smith said 
to you at the time, the law prevents him from denying it now’.

USE DEFINITIONS SPARINGLY

A long list of definitions can get in the way of your main message. A reader’s 
understanding of a term is often different from a specific legal definition. It may 
be easier to explain the concept in the text and not use a definition at all. Put any 
definitions at the end of the document and clearly mark the defined word. 

LEAVE LATIN IN ANCIENT ROME

Archaic terms and obsolete formalisms belong in the past. Find modern equivalents. 

inter alia = among others

per se = by itself

in situ = in position

viz = namely

DELETE RITUAL BEGINNINGS 

Clusters of tired formulaic words at the start of sentences are often a meaningless 
waste of time for the reader and writer — for example: ‘it is important to note 
that’, ’it should be remembered that’, ‘at this point in time’, ‘we refer to previous 
correspondence and now advise that’, and ‘having regard to (or notwithstanding) the 
foregoing’. Delete these ritual phrases and begin with the main idea.

TAKE A POSITIVE APPROACH

Positive statements are easier to understand. For example, instead of: ‘You may not 
… unless…’, try: ‘You may only … if…’.

LOOK APPROACHABLE — AVOID A WALL OF WORDS

Choose a plain, simple typeface. 

White space is not a waste — a document with plenty of white space is more likely 
to be read and better understood. Add headings, vary paragraph length, use bullets, 
and add diagrams, tables, charts, and graphics to support text.

POINT THE WAY

Signpost important information for your reader. Use frequent headings, a clear and 
consistent numbering system, bullets, indenting, and bold to highlight.

REMEMBER DIGITAL IS DIFFERENT

Readers have less patience when reading online documents. They expect their 
key words to jump out at them immediately. If they don’t see their key words, they 
give up. Use familiar words, frequent headings full of key words, small chunks of 
information, actionable content, and informative links. 

“White space is not a waste.”
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PUT YOUR WRITING TO THE TEST

Read your words out loud, check with non-legal colleagues, ask yourself whether a 
particular family member would understand it, and ask clients for comments. Use 
checklists, style guides, and computer software to check for grammar and readability.

How we can all play a part in getting clearer contracts for all
Use the tips listed above when drafting contracts. Remember the readers and show 
some empathy for their situations. Contracts often apply to major life decisions and 
commitments as well as important business arrangements. Consumers deserve 
clear contracts that they can read, understand, and act on.

When you have to sign a contract yourself, see if it matches up with what we’ve 
recommended here. If it doesn’t, push back a little — even if you have to sign it first 
time around, try for a redraft when the contract comes up for renewal. At the very 
least, question anything you think isn’t clear.

Take the opportunity to get involved in consultations about contracts. When 
government agencies change their procurement systems, they often call for 
submissions. When tendering processes are over, you’re entitled to ask for feedback 
about your bid — and to give feedback about the process. Keep an eye out for 
consumer legislation that protects consumer rights and give your support — or apply 
the terms to documents you’re creating. 

What one New Zealand firm did to its terms of engagement
Gibson Sheat is an example of a firm that stands by its commitment to plain 
language. They redrafted their terms of engagement into a document that holds the 
WriteMark. This document quality mark is awarded to documents that are assessed 
as reaching a high standard of clarity. 

Gibson Sheat wanted to be clear about both parties’ responsibilities. The firm has 
made simplicity part of its branding. Having a clear foundation agreement (now 
called ‘Our Business Terms’) between the firm and its clients sets the relationship off 
to a great start.

You can read more about Gibson Sheat in Rewrite: How to overcome daily sabotage 
of your brand and profit, by Lynda Harris (2015).
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By Susan Kleimann and Barbra Kingsley
In a 2009 survey, 42% of adults, or more than 94 million people, reported having a 
home mortgage and, of those, 28% said that the terms of their mortgage turned out 
to be different than they expected. The issues consumers had included the payment 
or the terms of the loan were different than expected, the interest rate or its duration 
were different than expected, or they did not know they would need to pay private 
mortgage insurance (PMI).1 In short, these 94 million people didn’t know the deal 
they had agreed to. By August 2008, 9.2% of all U.S. mortgages outstanding were 
either delinquent or in foreclosure, and by September 2009, this number had risen 
to 14.4%.2 At least some of these foreclosures were the result of consumers finding 
themselves in the midst of bad deals, deals they didn’t understand—even if they 
tried—and mortgages that they could no longer pay.

Elizabeth Warren, then Special Advisor to President Obama, outlined her goal for 
the Consumer Financial Protection Bureau (CFPB): “The new consumer bureau is 
based on a pretty simple idea: People ought to be able to read their credit card and 
mortgage contracts and know the deal.”3 The CFPB was chartered to bring about 
positive change by protecting consumers as they navigate the maze of financial 
options available to them and by empowering them with information that helps them 
understand, shop, compare, and negotiate. One of the CFPB’s first mandates was 
to develop clear and understandable mortgage loan disclosures to help consumers 
understand “the deal.”4 

In this project, our organization, Kleimann Communication Group, Inc., worked 
collaboratively with the CFPB Mortgage Disclosure Project team to iteratively design 
and qualitatively test a Loan Estimate disclosure to replace both the Truth-in Lending 
disclosure and the Good Faith Estimate, both currently given after applying for a 
loan. We also developed and tested a companion Closing Disclosure to replace the 
final Truth-in-Lending disclosure and the HUD-1, both of which are given during the 
closing when the final legal documents are signed and the purchase is complete.

Our Approach to the Loan Estimate Development
Disclosures, such as the Loan Estimate, must simultaneously be accessible yet 
satisfy the legal requirements; be clear yet convey complex information; be technical 
yet useful to the average citizen. In short, disclosures must serve varied purposes 
that can, at first glance, seem incompatible. To create a disclosure that works—and 
works for each of these purposes—requires a strong and innovative development 
process. 

The goals of the Mortgage Disclosure Project were clear from the start: 
comprehension, comparison, and choice. 

COMPREHENSION
 · Understand the basic terms of a loan and its costs
 · Understand immediate costs and costs over time

What’s “The Deal”?: Designing 
mortgage disclosures that 
consumers can use and understand
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In 1997, Susan Kleimann, 
Ph.D. founded her company, 
Kleimann Communication 
Group, to focus on the 
juncture of public policy and 
the documents intended to 
convey that policy to con-
sumers. She has advocated 
for consumer testing in all 
projects with high impact 
documents. 

With the Federal Trade 
Commission and an inter-
agency working group of the 
6 major financial regulatory 
agencies, she oversaw the 
development and testing of 
the Model Financial Privacy 
Notice, now used by nearly 
every U.S. financial institu-
tion.  To fulfill the Consumer 
Financial Protection Bu-
reau’s obligations under the 
Dodd-Frank Act, she led the 
iterative development and 
testing of the Loan Estimate 
and Closing Disclosure (or 
TRID), now used for all home 
mortgage transactions—or 
more than 6 million in 2016.  

Dr. Kleimann is the Chair 
of the Center for Plain 
Language and a member of 
the International Working 
Group to develop interna-
tional standards on plain 
language, including the 
need for evaluation as cen-
tral to those standards. 



 2017 The Clarity Journal 75 31

COMPARISON
 · Compare one Loan Estimate with another
 · Compare a Loan Estimate with the Closing Disclosure

CHOICE
 · Choose the best loan for their situation with the Loan Estimate
 ·  Identify differences between the Loan Estimate and Closing Disclosure and decide 
whether to close

Decisions about selecting, organizing, and presenting the information required more 
thought. The formative development process allowed us to experiment and explore 
very different ways of presenting and highlighting the information. The rigorous 
usability testing with consumers, over 10 rounds, drove a design-test sequence that 
fine-tuned content and design decisions

For the final proposed design of the Loan Estimate, we used a simple structure for 
the three-page disclosure that placed a summary of the loan terms and costs before 
the detailed information. This article discusses three elements that are that are 
critical to this, and every, disclosure project: a systems approach to communication, 
an understanding of consumer complexity, and designing for consumers. 

Using a Systems Approach
The process of choosing appropriate financial products is, in itself, complex. The 
home-buying process, for example, is more than a singular financial transaction, 
as it includes many other considerations, including emotions and dreams. It is a 
long process that starts as soon as consumers begin looking for a home. Once 
they find a home, they enter into a contract and must find the mortgage loan. The 
home loan market offers a dizzying array of loan product choices. Aside from the 
often-confounding variations in loan products, consumers can shop among multiple 
lenders and negotiate multiple combinations of loan terms. The home-buying 
process ends (sometimes months later) when the consumers sit at the settlement 
table. 

Consumers need disclosures that help them make complex, life-changing financial 
decisions, weigh risks, and understand the terms and conditions. At the outset, they 
need clear disclosures that help them make decisions about lenders, optimal loan 
products, and associated risks. At settlement or “closing,” they need to have clear 
disclosures that allow them to compare the details of their loan against what they 
were promised. Additionally, when consumers work with multiple documents, they 
need formats that match across all documents. This matching enables them to find 
and compare relevant information across documents more easily.

KEY PRINCIPLES OF A SYSTEMS APPROACH
 · Make loan documents easy to compare
 · Put key comparative terms up front
 · Demonstrate risks clearly
 · Display both long- and short-term affordability elements

HOW WE ADDRESSED THESE PRINCIPLES

The Loan Estimate provides a summary of the key loan terms and costs. The 
design separates figures that show the basic loan terms (e.g., the principal and 
interest payment and loan costs) from figures that provide consumers with long-
term affordability information (e.g., the total monthly payment), and short-term 
affordability information (e.g.,cash required to close). In the past, it was easy to miss 
some of these “fine print” type elements. 
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The new structure does not hide Loan Terms but, instead, places them in a prominent 
position that allows consumer to more easily notice and pay attention to them. It 
also allows for comparability; consumers can place two Loan Estimates next to one 
another and easily see the differences in the loans, thus helping them decide which 
has better terms for their situation. The Loan Terms are structured around questions 
such as, “Does the loan have this feature?” and “Can this amount increase after 
closing?” When these areas are filled out for different loans, they can help a 
consumer distinguish a simpler loan from a more complicated loan because there 
are fewer words on the page and the word NO is dominant. Risks are emphasized by 
the design; more complex loans look more complex and include more text. 

Additionally, short- and long-term affordability is demonstrated in the Projected 
Payments and in the Cash to Close sections. Projected Payments shows change over 
time—again a more complicated loan has more changes over time than a simpler 
loan. Additionally, the Projected Payments table allows the consumer to visualize “an 
adjustable rate” loan in the concrete by showing when and by how much payments 
will go up and affect the long-term affordability of the loan.

Understanding Consumer Complexity
At one level, this project was about designing disclosures—plain and simple. Yet 
nothing is plain or simple about the consumers who will use these disclosures. 
In truth, consumers, like all of us, are widely different, frustratingly indifferent to 
some information, naively trusting at times, frequently unaware of risks, and often 
willing to ignore anything that seems overly complex. At the same time, consumers 
are usually well intentioned and want to make good decisions. Disclosures give 
consumers information, yet consumers must take that information and transform it 
into actionable knowledge. 

We used our knowledge of consumers—as well as consumer testing—to drive our 
design choices. For example, research shows that consumers go through a series 
of predictable stages when they encounter information: exposure, awareness, 
comprehension, retention/retrieval, and decision making.5 Disclosures must 
support consumers at each of these cognitive processing stages. 

They must also serve as active decision-making tools–anticipating and answering 
the questions consumers have about the financial process they are engaged in. 
Additionally, they must enable the consumers to complete tasks—for example, 
choosing an appropriate mortgage loan. We are not directing the consumer 
to a particular decision. The disclosures need to help consumers identify the 
information—the facts, risks, and conditions—related to their particular situations so 
they can make the best decision for themselves. 

NOTES
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4 Consumer Financial 
Protection Bureau, 2015, 
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mortgage-disclosures-new-
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KEY PRINCIPLES OF UNDERSTANDING CONSUMER COMPLEXITY
 · Support consumer cognitive processing stages
 · Design with consumer questions in mind
 · Orient information to real-life tasks

HOW WE ADDRESSED THESE PRINCIPLES

We created the Loan Estimate to activate consumers’ interest in the information and 
help them pay attention—simple loan terms in large, bold font capture attention. By 
leveraging what we know about “how people think”—we designed a disclosure that 
works for them at the different stages of cognitive processing. In testing we saw 
that individuals first became aware of information that was new to them–such as 
the fact that certain adjustable-type loans changed over time. They then integrated 
this information and began to use it to compare to other types of loans (such as 
fixed loans with no changes over time) to better choose for themselves. They then 
retained key information and made more complicated trade-offs, such as deciding 
if they would prefer to put more cash to close down (higher short term cost, lower 
long-term cost) or accept a higher monthly payment (higher long-term costs, lower 
short-term cost). 

We also designed the first page of the Loan Estimate to answer basic questions 
consumers have about a mortgage loan such as, “What will my monthly payment 
be?”; “What is the interest rate?”; “How much cash do I need to bring to closing?” 
However, we also designed it to address more complex questions that consumers 
may not even know to ask, such as, “How will this loan affect me over time?”; “Will 
I have to pay more later?”; “Does the interest rate change?; “If so, how and when?” 
All of these questions are answered on the first page. There are no “hidden” terms or 
fine print that could hurt a consumer later.

Designing for Consumers
A typical, surface-level approach to improving disclosures and the supplemental 
materials is to simplify the language into plain language or to modify existing 
presentations. In such an approach, simpler words replace legal language to clear 
out the “gobbledygook.” Though an important and necessary step, it does not go far 
enough. Both our experience and the research show that consumers, whether highly 
literate or not, can better use information that combines visuals with words. Visual 
design is about arranging text so that it helps to show the relationship of one piece of 
information to another and to guide the reader to critical information. 

Consumers don’t read sequentially. They skip through a document looking for 
answers to their questions. As a result, they need to be able to find information in 
a disclosure or document easily; they need to find the details of the information 
and the organizing principle underlying the document. Finally, when one goal of a 
document—such as a disclosure—is for people to compare, it’s important to include 
a sense of the “whole” and of the “part.”6 For example, in developing this disclosure, 
we held basic content standard. So even though not all loans have a prepayment 

5 McGuire, W. J., Some 
Internal Psychological Fac-
tors Influencing Consumer 
Choice, Journal of Consum-
er Research, 1976
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penalty or a balloon payment, these two items were on page 1 of all disclosures to 
help consumers more easily compare loans that have them and loans that do not. To 
some extent, this “whole to part” approach lets consumers see and understand all 
options in a standardized way. 

KEY PRINCIPLES OF DESIGNING FOR CONSUMERS
 · Balance the visual and verbal
 ·  Create a strong internal structure that orients consumers to the whole and the parts
 · Design to enhance navigation and help consumers find relevant information

HOW WE ADDRESSED THESE PRINCIPLES

By using a strong internal structure, we enabled consumers to better find information 
they want and need. The Loan Estimate uses an easy-to-scan tabular grid and 
visual markers, such as reverse tab headings. Consumers can easily scan to find 
critical information for their situation. This visual road map is even more important 
for low literacy consumers or consumers who are often unfamiliar with this type of 
content. It aids in comparability and comprehension–giving consumers a standard 
structure that can be compared across loans. They can also identify the whole–such 
as Projected Payments—and the parts that make that up—such as principal and 
interest, mortgage insurance, and estimated escrow. Therefore consumers are able 
to view the loan at a high level while also drilling down into critical parts that will 
impact them. 

6 Garrison, L., Hastak, 
M., Hogarth, J., Kleimann, 
S., and Levy, A., Designing 
evidence-based disclosures: 
A case study of financial 
privacy notices, Journal of 
Consumer Affairs, 2012

7 Kleimann Communica-
tion Group, Know Before 
You Owe: Quantitative Study 
of the Current and Integrat-
ed TILA_RESPA Disclosures, 
2013.
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Page 1 of Loan Estimate

Providing Evidence for Government and Industry
Despite the 10 rounds of qualitative testing that the Loan Estimate underwent as 
we developed and fine-tuned the design and content, the CFPB wanted to have 
validation and proof that the new disclosures worked better than the Truth-in-Lending 
disclosure and the Good Faith Estimate. They also wanted to provide evidence to 
industry that the change would be worth the cost of adapting their systems to the 
new disclosures. We worked with survey experts and CFPB’s Disclosure Development 
Team to compare the performance of 858 participants in 20 locations in four areas:7 
 · Disclosure type (current vs. proposed); 
 · Loan type (fixed rate vs. adjustable rate); 
 · Difficulty (easier loans vs. more challenging loans); and 
 · Consumer (experienced vs. inexperienced).

Uniform sections allow 
consumers to compare (1) 
different loan estimates 
to one another, and (2) the 
final closing disclosure with 
initial estimates.

Loan terms answers basic 
questions that users would 
have about the loan and 
emphasizes unique situa-
tions (such as “pre-payment 
penalties”) which could 
harm consumers.

Projected Payments shows 
affordability information 
and helps consumers 
envision long-term effects 
of the loan.

Reversed tab headings 
allow consumers to more 
easily find key information 
and navigate the disclosure

Costs at Closing answers 
a key consumer question: 
how much cash do I need 
to close? 
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Each participant had four primary tasks. First, each reviewed 2 loan offers, chose one 
of them, and explained why that was the choice. Second, each compared the terms 
of the two loan offers by answering comparative questions. Third, each answered 
detailed questions about one of the loan offers. Fourth, each compared the loan 
offer with the final disclosure and answered questions about the final disclosure. 

The results were remarkable. The proposed disclosures had statistically significant 
performance on all of the aggregate measures, on the tasks, and in all concept areas 
(e.g., interest rate, escrow account, loan amount, monthly payments, mortgage 
insurance, and closing costs). These findings occurred regardless of the experience 
level of the participant, for both fixed and adjustable loan types, and regardless of 
the loan complexity. In addition, participants with the proposed disclosures listed 
more comments to explain their choices. 

In terms of the overall goals that the CFPB had set, 
 · Consumer comprehension with the proposed disclosures rose 15.5% 
 · Consumer comparison between the initial to closing disclosures rose 14.1%
 · Consumer ability to make an informed choice on a loan product rose 24.1%

Conclusion 
But, when we put the disclosures into the field and consumers must actually use 
them, how do they perform with the fine print that is so off-putting for most people? 
Certainly our qualitative testing results with over 96 consumers demonstrated that 
consumers could 
 · comprehend the disclosures, 
 · make tradeoffs between two disclosures,
 · choose a loan and explain a rationale for their choices, and 
 · use the disclosures to compare initial and final loan terms and costs.

In May 2014, the Loan Estimate won the coveted Center for Plain Language Grand 
ClearMark Award, as the best plain language document of the year. News articles in 
the Washington Post, U.S. News and World Report have praised the Loan Estimate 
with the Wall Street Journal noting that: “Consumers can now easily check whether 
the loan amount, interest rate, monthly payment, escrow sum and the amount that 
a borrower needs to bring to the closing (a new feature) have changed from the 
lender’s initial estimates”.8

But even as time passes, the positive effects of the new disclosures continue to 
amass. In May 2016, the American Land Title Association released its survey that 
found 92% of homebuyers are reviewing their mortgage documents before closing 
on the loan since the Truth-in-Lending Act/Real Estate Settlement Procedures Act 
integrated disclosures, or TRID, went into effect in October 2015.9 In sum, consumers 
can understand “the deal.”

For more information about the project, results, and to see the updated final designs, 
please visit www.cfpb.gov. 

8 Martin, A., What to 
Know About the New 
Mortgage Forms, 2015, 
http://www.wsj.com/
articles/what-to-know-
about-the-new-mortgage-
forms-1443623646

9 Stanley, W.M. ALTA 
Survey Shows More Home-
buyers Reviewing Mortgage 
Disclosures, American 
Land Title Association, 
2015 http://www.alta.
org/press/5-16-2016%20
TRID%20Survey%20Re-
sults%20-%20Round%202.
pdf
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Consumer testing to avoid the 
Dodd-Frank Act’s UDAAP tripwire

By Richard Horn
The issues surrounding the ability of consumers to understand the terms of their 
consumer financial products have come to the forefront since the recent financial 
crisis. The financial crisis was centered around the mortgage industry, especially 
the purchase and sale of complex derivative financial instruments based on the 
performance of pools of mortgage loans. Experts blamed the financial crisis, in part, 
on the inability of consumers to understand the terms of the loans that mortgage 
lenders and brokers sold them. For example, one article asserted that a “central 
problem” of the financial crisis “was that many borrowers took out loans that 
they did not understand and could not afford.”1 Some experts believed that the 
government should prohibit certain products that it deemed unsafe for consumers. 
For example, then professor and now Senator Elizabeth Warren (2007) wrote, “in 
a rapidly changing market, customers need someone on their side to help make 
certain that the financial products they buy meet minimum safety standards.”2 The 
U.S. Congress addressed both of these issues when it passed the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (“Dodd-Frank Act”), which was signed by 
President Obama on July 21, 2010.

To address the ability of consumers to understand their mortgage loans, the 
Dodd-Frank Act created the Consumer Financial Protection Bureau (“CFPB”) and 
required it to create new disclosures for the mortgage industry within its first years 
of existence. Congress set forth the purpose of the new disclosures as to “aid the 
borrower…in understanding the transaction by utilizing readily understandable 
language to simplify the technical nature of the disclosures.’’3 Congress appears to 
have wanted to improve upon the disclosures in place during the financial crisis. 
To satisfy this purpose, the CFPB conducted 17 rounds of qualitative consumer 
testing consisting of one-on-one interviews with over 100 consumers and industry 
participants, as well as an extensive quantitative study of the mortgage disclosures 
with 858 consumers, before issuing its disclosures. The CFPB began requiring these 
new mortgage disclosures to be used by mortgage lenders when a consumer applies 
for a mortgage loans and closes on a mortgage loan in October 2015. 

In addition, to prevent the “unsafe” products and practices of the type that concerned 
then-Professor Warren, the Dodd-Frank Act also gave the CFPB authority to issue 
rules to prohibit and to enforce against unfair, deceptive, or abusive acts of practices 
(this is commonly referred to using its acronym, “UDAAP”). Specifically, the Dodd-
Frank Act makes it unlawful to engage in a UDAAP and allow the CFPB to take any 
action to prevent a UDAAP.4 The CFPB views UDAAP very seriously. The agency has 
ordered companies that it found committed UDAAPs to pay penalties as high as tens 
of millions of dollars. 

“Experts blamed the financial crisis, in part, on the 
inability of consumers to understand the terms of the 
loans that mortgage lenders and brokers sold them. ”
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But while UDAAP is aimed at preventing products and practices, at its core, it is also 
a law based on consumer understanding. The definitions of “unfair,” “deceptive,” 
or “abusive” that apply to this law are, in large part, based on the consumer’s 
understanding of the acts or practices in question – for example, the industry’s 
communications and advertisements or the descriptions of the terms of a product. 
This means that ensuring consumer understanding can be used to avoid the tripwire 
of UDAAP. 

It is easy to see how this works if we look at the definitions. The definition of “unfair” 
is, in part, an act or practice that causes or is likely to cause substantial injury to 
consumers and which is not “reasonably avoidable by consumers.” Whether 
something is reasonably avoidable, in part, depends on whether the consumer 
understands the offending act or practice, such as a product term. For example, if 
a consumer understands that a lender will conduct a certain act or practice and its 
terms, most likely the consumer could avoid that act or practice. 

The definition of “deceptive” is, in part, that a representation, omission, or practice 
“misleads or is likely to mislead the consumer,” and that a consumer’s interpretation 
of it is considered reasonable under the circumstances. Whether something is 
deceptive, therefore, depends on what consumers understand from an industry 
representation or practice . For example, if most consumers understand a lender’s 
advertisement about a product, then it is likely not misleading. 

The term “abusive” is defined, in part, as an act or practice that materially interferes 
with “the ability of a consumer to understand” a term or condition of a consumer 
financial product or service. It is also, in part, an act or practice that takes 
unreasonable advantage of a “lack of understanding” on the part of the consumer 
of the material risks, costs, or conditions of the product or service. This definition 
is clearly based on a consumer’s ability to understand a product. For example, if 
consumers are able to understand completely a product or service, then it would be 
difficult to show abuse.

A difficult aspect to UDAAP for the industry is that these definitions are general. 
They do not consist of specific acts or terms that industry products or services must 
meet. Instead they generally describe the type of activity that would violate this 
prohibition against UDAAP. For this reason, the industry must take care in analyzing 
its various products and services, advertisements, and practices to ensure there are 
no potential UDAAP concerns. 

But because UDAAP has a foundation in consumer understanding, to prevent or 
defend against claims of UDAAP, the entire consumer financial services industry 
should consider using the same consumer testing tools that the CFPB used to ensure 

its own mortgage disclosures were understandable to consumers. While many 
industries conduct consumer testing for marketing purposes to gauge consumers’ 
preferences, this form of consumer testing would need to be based on performance 
rather than preference. The CFPB’s consumer testing of its mortgage disclosures 
was focused on performance, not preference. The testing focused on whether the 
participants could use the disclosures to understand the loans presented to them 

NOTES
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“because UDAAP has a foundation in consumer understanding, to 
prevent or defend against claims of UDAAP, the entire consumer 
financial services industry should consider using the same consumer 
testing tools that the CFPB used to ensure its own mortgage 
disclosures were understandable to consumers”
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and select the loan that was right for them. The industry could conduct testing 
such as this to ensure that consumers understand an advertisement, the terms 
of a product, or how the product works. For example, a lender planning to issue 
an advertisement can conduct such consumer testing to ensure that consumers 
understand the advertisement, or that the advertisement does not misrepresent any 
material facts. And if a government regulator did claim that an advertisement was 
deceptive, the lender could potentially use that same testing to defend against that 
claim. 

There is also an additional benefit to a lender that conducts this kind of testing. It 
can build trust with its consumers. For example, a lender conducting testing of its 
advertisements may find that consumers begin to view the lender more favorably, 
because they understand the lender’s communications better. This trust can result 
in more customers and increase a company’s bottom line. 

Consumer testing is a tool used by government agencies to improve required 
disclosures, but it can also be an important tool to the industry to build trust with 
consumers and prevent and defend against potentially costly UDAAP claims.
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Reviewed By Dr. Tonye Clinton Jaja
“It is hard for an American to evaluate a book that criticizes the drafting of statutes in 
the United Kingdom on the basis of “the continental system” as exemplified by France, 
Germany, and Sweden. Being unfamiliar with the latter and only generally familiar 
with the former, I can only comment on the author’s analysis and recommendations 
in the light of American experience.”1 According to this quote by Dickerson, it would 
be difficult for a Nigerian like myself to evaluate Arthur Rynearson’s Legislative 
Drafting: Step-by-Step considering that I am unfamiliar with the system of legislative 
drafting in the United States Senate. For this reason, I “can only comment on the 
author’s analysis and recommendations in the light of the American experience.”

In this regard the relevant question to ask is whether the author, Arthur Rynearson, 
has achieved the primary objective(s) for writing the book, Legislative Drafting: Step-
by-Step. The first question is: what is the primary objective of the author in writing 
the book, Legislative Drafting: Step-by-Step? In the author’s own words, the book 
“is designed to assist all who read, write, or use legislation to better understand the 
basics of legislative drafting and the important role that well-written legislation plays in 
promoting the rule of law…[and] provide a five-step framework for drafting legislation:
1. Legalize - achieving the intended legal effect.
2. Formalize - choosing the right legislative vehicle.
3. Integrate - relating new law to existing law.
4. Organize - organizing the legislative text.
5. Clarify - achieving clarity of expression.” 

Judging the author by his own words, it could be argued that the book has achieved 
its primary objective(s) to the extent that the author has devoted 164 pages of the 
book to providing details of how to perform the five-step framework. In addition, the 
author has provided additional guidance materials within the Appendix section of 
the book. The Appendix section is very helpful as it provides background information 
on the relevant context within which the five-step framework applies namely.

In addition the book lives up to its self-acclaim as a “manual” and “checklist” 
considering that it provides “How to do” sections in each chapter’s discussion of 
the method for applying each of the five step framework. Appendix B of the book 
also provides precedents of the forms of bills, resolutions and other legislative 
documents that would assist the reader or user of the manual. This approach, as the 
author rightly argues, “offers the drafter the best chance to save hours of trial and 
error.” This is a more modern approach to undertaking the legislative drafting task 
unlike the traditional trial and error method which the author himself underwent as 
he admitted: “I learned from doing.” 

This checklist and manual approach of the book is consistent with the prevailing 
view amongst legal academics and legal practitioners that a legislative “drafter acts 
both as an artist and a scientist. As a scientist, the drafter knows that choosing 
a particular relationship of law, form, or words will produce a predictable legal, 
procedural, or interpretative result…As an artist, however, the drafter must exercise 
judgment in applying the correct relationships to any given legislative blueprint using 
what the drafter knows about the legislative intent of the political actors involved.”2 
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Legislative Drafting: Step-By-Step 
by Arthur J. Rynearson
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the University of London. 
He also obtained a Master 
in Laws (LLM) in legislative 
drafting degree from the Ni-
gerian Institute of Advanced 
Legal Studies, University of 
Lagos campus.

Legislative Drafting is an 
emerging area of legal 
profession that focuses on 
the methods and processes 
for drafting of legislation, 
amendment of legislation 
and law reform.

Dr. Tonye Clinton Jaja, is 
currently employed as a leg-
islative drafting lawyer for 
Nigeria’s National Assembly 
(National Institute for Legis-
lative Studies-NILS) where 
he is also a law lecturer 
on the University of Benin/
NILS Masters in Legislative 
Drafting programme.

He has worked as part of 
the Legal Team that drafted 
several pieces of legislation 
such as the Digital Rights 
Bill. On the international law 
scene, Dr. Jaja has been 
engaged by several inter-
national organizations and 
even foreign governments to 
provide legislative drafting 
training and services.



 2017 The Clarity Journal 75 41

Chapter two, “How to choose the Right Legislative Vehicle,” is one particular aspect 
in which this book stands out from other textbooks on legislative drafting. This 
chapter, in addition to the precedents contained in the Appendix, elaborates on 
other legislative documents such as resolutions and legislative vetoes which are 
not typically discussed in other major textbooks on the subject. Primary legislation, 
subsidiary legislation, and amendment legislation are almost always the core topics 
that are discussed in other legislative drafting textbooks. This addition is significant 
considering that, more often than not, legislative drafters are required to draft bills, 
resolutions, motions, lead debates and other forms of legislative documents other 
than primary and secondary legislation. This is the current practice and experience 
of legislative drafting lawyers such as myself who are in the employ of the National 
Assembly (national/federal legislature) of Nigeria.

Another commendable feature, which non-U.S. legislative drafters can learn from is: 
“An earmark (known to drafters as a ‘minimum allocation’) is a fencing or set aside of 
funds to be available only for a specific purpose…is a useful legislative tool by which 
Congress prioritizes government spending. By restricting the executive branch, it acts 
as a strong inducement for implementation of a law the way Congress desires.” For 
example, in Nigeria, virement is the only constitutionally approved legislative method 
for making adjustments to the national budget in the event that the Executive branch 
discovers discrepancies after submission and passage of the budget legislation. It 
is a cumbersome legislative process that involves enactment of a new Bill through 
the Senate of the National Assembly. In comparison, the USA Congress method of 
“earmark” is a much more preferred and less cumbersome method.

Another noteworthy element is the author’s ability to demonstrate the connection and 
linkage between the five-step legislative drafting framework and “rule-of-law values.” 
The author elaborates on this at pages 162 and 163 of his book. This discussion is 
important considering that it is now almost universal that democracy and rule of law 
values are the underpinnings of every type of legislation that legislative drafters are 
instructed to draft and must be so reflected.

The only minor quibble with this book is that it fails to mention the impact of the U.S. 
Plain Writing Act of 2010 in its discussion of the role of plain language in legislative 
drafting. The discussion of plain language is very scant and does not necessarily 
reflect the current practice in the U.S. This law refers to drafting of subsidiary 
legislation (federal regulations) and will be helpful to drafters that are engaged in 
drafting this genre of legislative document.

Furthermore, the book fails or omits to mention the requirement to provide cost-
benefit analysis or financial estimates as supporting documents when submitting 
legislative documents to the U.S. Congress. In the U.S, this is a mandatory requirement 
by virtue of Section 402 of the Congressional Budget Act of 1974 (2 U.S.C. 653) and 
requires the Director of the Congressional Budget Office to prepare a cost estimate 
for each bill or resolution that is reported by any House or Senate committee. I don’t 
believe there is any other requirement for a cost-benefit analysis of federal legislation 
although cost-benefit analyses are required for certain types of federal rulemaking In 
the United Kingdom this has being the practice since the 1198/1999 Parliamentary 
Session, while in Nigeria this practice became mandatory by virtue of Order 77 (3) of 
the 2011 Standing Orders of the Senate of the National Assembly.

In conclusion, the author has bequeathed a legacy to the field of legislative drafting 
drawn from his half-century of employment at Office of the Legislative Counsel of 
the Senate of the Congress of the United States of America. I recommend this book 
unreservedly to all who wish to gain an understanding of the practice of legislative 
drafting within the U.S. Congress and beyond.
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Plain 2017 
Private businesses and governments can 
provide great service to their customers by 
using plain language. Many governments 
require the use of plain language in public 
documents, and a number of businesses 
are doing the same. It makes sense if your 
audience understands what you are trying 
to say to them.

Helping public and private sectors 
improve customer relationships will be the 
theme of the Plain Language Association 
International (PLAIN) conference 
September 21-23 in Graz, Austria. The 
host organization for PLAIN 2017 is 
Klarsprache, the Society for Readable 
Texts, which has been pioneering the use 
of plain language in Austria.

“For government and business 
organizations in Austria, PLAIN 2017 
presents an ideal opportunity to find out 
how the rest of the world is reforming 
communication and how plain language 
can improve both customer services and 
the bottom line,” says PLAIN President 
Dr. Neil James.

It’s not only how you say it, but what it 
looks like, so the conference will have 
many sessions dealing with information 
design, usability, and other related 
disciplines. Both the use of technology 
as a tool that affects how information is 
presented, as well as the role of social 
media as a way to communicate, are 
likely to be addressed at the conference.

This will be PLAIN’s eleventh conference 
since 1996. The last was in Dublin, 
Ireland, in 2015. Previous  conferences 
were held in Canada, the United States, 
the Netherlands, Australia, and Sweden.

Having the conference in Graz also 
highlights the plain language work being 
done in the region.

“PLAIN is particularly excited to be 
holding its next conference in Austria, 
as this will help raise the profile of plain 
language in the German-speaking world,” 
says Dr. James.

PLAIN partners with a local host 
organization to help with the myriad 
tasks required to produce an 
international conference.  Klarsprache 
is excited to be the first Austrian host of 
PLAIN’s conference.

“For Klarsprache, the PLAIN conference 
represents an opportunity to show how 
plain language improves government 
services and the relationships 
businesses have with their customers,” 
says Klarsprache Professor Rudolf Muhr.

Another advantage, says Professor Muhr, 
is that “Graz is a university town, with 
a population of 300,000 and around 
45,000 students in 6 universities. The 
university will be the ideal venue for 
international experts to share the latest 
research in clear communication with 
Austrian delegates and organizations.”
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“Like the previous 10 conferences, 
it will bring together the best plain 
language practitioners to share the latest 
developments in clear communication,” 
says Dr. James.

At PLAIN 2017, conference attendees 
will share ideas, research, and expertise 
about the vital role of plain language 
in creating the trust, satisfaction, and 
loyalty of customers in private business 
and public administration sectors.

Inspiring keynote speakers and up to 
70 contributors from more than 20 
countries across five continents are 
expected at PLAIN 2017.

Please send in your presentation 
proposals before March 15.  
See http://www.plain2017.graz.org 
for the call for papers as well as other 
conference information.
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Hosted by

Klarsprache.at-Gesellschaft für lesbare Texte/Clear 
language.at – Society for readable texts

Our conference theme is “Improving Customer 
Relationships”. Our conference will help you 
share ideas, research, and know-how about 
the vital role of plain language in creating the 
trust, satisfaction and loyalty of customers in 
private businesses and public administration.

Deadline for presentation submissions is 
March 15.

Conference website:  
http://plainlanguagenetwork.org/plain-conferences/

Improving customer relationships
11th International Conference – Plain Language Association International (PLAIN) 
Graz, Austria, September 21–23, 2017
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A communication is in plain language if its language, structure, and design  
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