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Guest Editor's Note
This is an Australian edition of Ciarity.

It contains a wide spread of articles on the
progress of plain legal language in this coun
try. Some deal with current moves towards
plain legislation; others discuss the problems
of teaching plain language in law schools;
and yet others tell of experiences in imple
menting plain language policies in law firms.

Here-"down under"-we like to think
that we are making some progress in chang
ing professional and community attitudes to
wards legal drafting. Some ofour legislation
is as clear and plain as any in the English
speaking world. Some of our law firms now
draft in a clear, direct style that is the envy of
law firms world-wide. Some of our law
schools offer courses in plain language draft
ing. But, of course, much remains to be done.
The following articles tell not only of the suc
cesses to date, but of the challe~gesahead.

Cynics might wonder how it is that Aus
tralians should presume to know anything
about the Queen's English, let alone how to
write it clearly. Isn't Australia the home of
Dame Edna Everidge, of Crocodile Dundee,
of strine? W~l1, you be the judge in the ensu
ingpages.

I would like to record my thanks to those
at Sydney University Law School who
helped to put this issue together-Fran
Smithard, Catherine Hurley and Pauline
Moore. And, of course, to the many contribu
tors who put their experiences into writing.

- Peter Butt
University of Sydney, Australia.
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Plain Language
in a Legislative Drafting

Office

Dennis Murphy QC,
Parliamentary Counsel, NSW1

Introduction

This is the story of how Plain Language
has developed in the Parliamentary Coun
sel's Office of New South Wales.

The Office traces its history back to
1856, with the appointment of Parliamen
tary Draftsmen on the establishment of
fully responsible government in NSW. It
was reconstituted in 1878, with the ap
pointment of Alexander Oliver as Parlia
mentary Draftsman from 1 July of that
year.

Throughout the entire history of the Of
fice, its drafters have sought to be at the
forefront of the art of legislative drafting.
So it was that up to the 1980s we prepared
legislation in the then state-of-the-art
''high'' style of drafting. It was a matter of
pride that NSW legislation was the equal
of any elsewhere, and was expressed in
the intricately elaborate style then fa
voured by the "best" practitioners.

There were however some of us who
from the early 1970s began to wonder
whether this "high" style of drafting was
really doing the job. It was becoming in-
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creasingly difficult to prepare legislation
and to understand it. This became appar
ent in the Commonwealth and State draft
ing project to prepare new laws to deal
with company takeovers. These laws
were exceedingly complex. Some of us
wondered whether legislation could con
tinue to be prepared on this basis - per
haps we were not cut out for this life of
drafting after all!

We knew that a simpler style of legisla
tive drafting was possible. The Office was
aware of literature on the subject, and it
noted in particular an article by Professor
Conard called "New Ways to Write
Laws".2 This article discussed simpler
ways of drafting, and covered such mat
ters as cutting out jargon, using shorter
sentences, giving examples, providing
statements of purpose, improving read
ability, improving the internal arrange
ment of legislation, and generally giving
more attention to the needs of the reader.
Not much was done about these princi
ples at that time.

The eventual adoption of plain lan
guage principles in the Office can now be
seen in some perspective, and can be seen
as a process of development covering per
haps five stages.

Stage 1- abandoning old style
practices

The first steps were taken in 1973 when a
formal direction was given within the Of
fice to abandon certain old style expres
sions and practices. The use of the proviso

1
2

The views expressed in this article are those of the author alone.
56 Yale L.J. 458,469 (1947). An excerpt was printed in Newman & Surrey, Legislation, Prentice-Hall 1955.
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ended, as did the use of "such" (when
used instead of "that"), "the same", "as
aforesaid", "mutatis mutandis", "whatso
ever", and similar expressions.

Stage 2 - recognising the need for
clarity

By the early 1980s, the need for clarity in leg
islation was recognised as a principle to be
aimed for. The 1983 edition of the Office
Manual contained the following statements:

1. Simplicity and clarity of language
should be aimed for.

2. Lengthy sections, subsections, clauses,
etc., should be avoided by creating new
sections, etc. This does not restrict lengthy
sections divided into paragraphs, eg regu
lation-making sections.

3. Unnecessary cross-references, as well as
cross-references that are unnecessarily
complicated, should be avoided in the in
terests of easier reading.

4. But precision and accuracy should not
be sacrificed in an attempt to be succinct
and readable.

These statements remain generally valid,
and the principles contained in them have
since been elaborated and developed.

Stage 3 - fonnally adopting Plain
Language

peared which were also in favour of this
approach, and questions were being
asked in Parliaments about it. Despite
pockets of resistance among Australian
drafters, the NSW Office decided to go
ahead with the formal adoption of the
principles, as they were consistent with its
own views.

At the time of this formal adoption of
Plain Language, the Office made it clear
that the main general principle was that
an Act should be able to be understood
with a minimum of effort by its readers.
Attention was to be paid to the arrange
ment of Acts, the careful use of headings,
and the avoidance of complex provisions
in favour of simpler language. The first
subsection in a section should be the prin
cipal provision of the section, certain
words and phrases were to be avoided,
and a series of similar suggestions was
made.

It is clear, though, in retrospect that the
main focus of attention was limited to ba
sic simplifications. A series of simple tests
or rules of thumb tended to be applied in
practice. These included the following:

* A sentence or paragraph of more than 5
lines was to be avoided as far as possible..

* Shredding of text (by excessive para
graphing and especially subpara
graphing) was to be avoided.

* Cross-references within a section were
to be kept to a minimum, as were
cross-references to other sections.

In 1986, the Office formally adopted Plain
Language as a policy. This followed a con
siderable amount of public and private
discussion. The Victorian Law Reform
Commission had come out strongly in fa
vour of Plain English drafting, various
newspaper articles and editorials ap-

* The word "notwithstanding" was to
be replaced by "despite". However,
the use of "despite" and "subject to"



was to be avoided unless essential to
the legislative scheme.

.. The word "if" was to be preferred to
"where". It was preferable, if possible,
to place an "if" clause at the end of a
sentence rather than at the beginning.
The use of an "if" clause was frowned
on if the sentence could be recon

structed toa~ it.
- .------

.. Simple words and phrases were to be
preferred to longer or complex words
and phrases. Thus "end" is preferred
to "conclusion", and "before" is pre
ferred to "prior to", and "in respect
of" is generally avoided.

More importantly, the practice devel
oped of requiring a provision to be rewrit
ten if it did not yield its meaning at first
reading. If the purpose of a section was
not readily apparent, encouragement was
given to considering, as a last resort, the
use of a purposive statement ("the pur
pose of this section is to ...").

Attention to these matters achieved a
remarkable improvement in the content
and readability of legislation (simplistic
though they may have been), and they con
tinue to be observed at the present time, in a
wider context as indicated below.

Stage 4 - recognising the needs of
the user

There still needed to be further develop
ment. This came about by a fuller realisa-
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tion that the needs of the readers and us
ers of legislation had to be catered for.

The identification of the audience was
discussed at a Conference on Legislative
Drafting held in Canberra in July 1992. It
has of course long been recognised that
there are differing members of the audi
ence, each with differing needs, including
Parliament, the legal profession, the
courts, the administrators, professional
groups, special groups, and the public. It
was then suggested3 that legislation
should be prepared "with the principle at
the back of our minds that the public,
though not the exclusive audience, is a pri
mary audience".

The idea was put forward that legisla
tion "should be written so that it is feasi
ble for the ordinary person of ordinary in
telligence and ordinary education to have a
reasonable expectation of understanding
and comprehending legislation and of get
ting the· answers to the questions he or she
has. This is of critical importance".

The view that legislation should be un
derstandable by the general public re
flects the practice in France and other
European countries.4

The needs of the respective users of leg
islation are now to be taken into full con
sideration. This of course has a significant
impact on the structure of legislation.

3 Murphy, Plain English-Principles and Practice, a paper presented at the Conference on Legislative Drafting, Canberra 15
July 1992. .

4 See for example Sir William Dale, Legislating in Europe: the Great Divide, a paper presented at the Conference on Legal
Drafting: International Perspectives, Ottawa 1991.
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Stage 5 - the legislative structure Office acceptance

Th~ next steps?

The work of the Office in applying Plain
Language principles to legislation has re

ceived wide acceptance at allleve1s. This
has been achieved by the careful introduc
tion of change to legislation in a a that
has not caused alarm to users, that
has avoided problems in . fion
and administration.

This recognition of the needs of the user is The staff of the Office have readily ac-
now seen by the Office to be part of the cepted and fully supported the principles
deeper issue of the overall structure and of Plain Language and the development
policy objectives of legislation. The ideal of these principles, and many have made
Act will have a structure that is so emi- constructive suggestions for improving
nently logical and clear, that the needs of the form and content of legislation.
the different users will be readily accom- -----/
modated. The text of the Act will have__/Extemal acceptance
been developed so as to be lucid and com
pelling and will display the appropriate
balance between general provisions and
detailed provisions. This may involve a
deeper analysis of policy than previously
was customary, and may also involve dis
cussions with the sponsor of the legisla
tion with a view to simplifying or adjust
ing the policy so that the legislative out
come will be of a superior nature.

The appearance of legislation

Closely allied to these principles is the
question of the appearance and typo
graphy of legislation. The Office has
looked very closely at this question in its
RedesignProject,5 and a new format is be
ing adopted for 1995 legislation. The
changes in format will result in a clearer
and more helpful layout, and will make it
easier for users to navigate their way
through legislation. It also seems that a
change of appearance will bring home to
many the fact that the language, content
and genE~,ral approach of legislation have
changed.

Clearly the process of alpp'IpIlK Plain Lan
guage principles to l~egi·s1a1:ion con
tinue to develop over the COJnD:Lg years.
The Office is ready to proc-
ess of change, alwa . , mind the
need to ensure that Iml3ins effec-
tive and that there is precision.

The increased use testing is one
aspect of likely d~elqpmenls. esting
was a feature of the .Keclesag;nProject men-
tioned above, and substan-
tially to the project'

Conclusion

The task of drafting JegllSJa1tHJn has,
through the applica: . . Lan-
guage principles, . harder and

5 See Review and redesign ofNSW legislation, a discussion paper, Parliamentary Coonser - discussion
paper was prepared in association with the Centre for Plain Legal Language. and irJ-LOJIISlIImon wiilh tIE<Jffice of
Queensland Parliamentary Counsel.
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and expertise. Easier - because the legis
lative output in the end is clearly ex
pressed, intrmsically logical, and demon
strably effective because of its clarity.

CLARITY mark

easier. Harder - because a different form
of rigorous analysis has to be brought to
bear in a drafting project, involving the ex
haustive use of the drafter's experience
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Plain Language takes off
in South Africa

Joe Kimble (United States)
and Chris Balmford (Australia)

An international team - including three
members of CLARITY - visited South Af
rica during March to help the new govern
ment begin a plain-language initiative.

The catalyst for the trip was the Plain
English Campaign's Third International
Conference, which was..held last October
in Washington D.C. One of the speakers
at that conference was Susan de Villiers,
from the Ministry of Justice in South Af
rica. She explained that, among many
other things, the South African Govern
ment needed to

* write a new constitution to replace the
interim constitution adopted in 1993;

* provide a range of new legislation;

-'

* establish effective ministries of educa-
tion, health, and welfare;

* demystify government activities; and

* meet the expectations of the South Af
rican people for improved delivery of
government services.

After the conference, the Plain English
Campaign and the Ministry of Justice put
together the team:

* Christopher Balmford, from the Phil
lips Fox law firm in Australia;

* Philip Knight, a writing consultant and
the former director of the Plain Lan
guage Institute of British Columbia;

* Professor Joseph Kimble, from the
Thomas Cooley Law School in the U.S.;

*~1fessor Shadrack Gutto, from the
- l}hiversity of Witwatersrand in South
/Africa;

/

* George Maher and Janet Biggin, from
the Plain English Campaign in the U.K.

The members of this team later partici
pated in a seminar, Plain Language, The
Law and the Right to Information. The open
ing address was given by the Minister of
Justice, Mr Dullah Omar. (The text of the
address appears elsewhere in this issue of
Clarity.)

Before the seminar, George Maher and
Janet Biggin spent about ten days touring
the country and speaking to go emment
officials, consumer-group representatives,
and insurance-company executives. Arid
George was involved in a two-hour live
radio interview in Johannesburg.

The formal program was hosted by the
Ministry of Justice and sponsored by the
British High Commission, the British
Council, Metropolitan Life, and the law
firm Mallinick, Ress, Richman & Closen
burg. The program ronsisted of a two-day
seminar called ''Plain Language - The
Law and the Right to Information". The
seminar was attended by members of Par
liament, the stat~lawadvisers (legislative
drafters), drafters from the Constitutional
Assembly that is working on the new con
stitution, civil servants, academics, and lo
cal attorneys.
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.. Use must instead of shall

.. Avoid provisos

.. Avoid unnecessary detail

Joe Kimble dealt with the misconcep
tions that some lawyers have about plain
language. He outlined the strong evi
dence that judges, lawyers, and other
readers prefer plain language over tradi
tionallegal style and that plain language
improves comprehension. And he gave
some examples of how plain language can
save a great deal of time and money.

He said that people had "a right to under
stand the laws that govern them, to under
stand court proceedings in matters that af
fect them, to understand what government
is doing in their name". He emphasized
the special problem that South Africa faces,
because it has 11 official languages:

Simply translating what is ob
scurely written in English or Afri
kaans into equally obscure Xhosa
or Zulu is not the answer. We do
not need 11 versions of gobbledy
gook Any translator into an Afri
can language will tell you how he
or she struggles with English that
is written in a complicated and jar
gonistic way. So, whichever of our
11 languages we use, the principle
remains the same. Communica
tion should be clear, simple, and
understandable.

Avoid unnecessary repetition

Allow more than one sentence per sub
section

Set the information out in a logical order

Avoid doublets and triplets like inter
fere with, hinder, or obstruct

.. Use a number of improved design
features

.. Test major legislation on typical users

.. Cluster related inf~rmation

.. Use more familiar language

During most of the first day, the team
critiqued the new Human Rights Commis
sion Bill and offered suggestions on how
to improve it without changing the mean
ing orlosing any of the supposed preci
sion. Among the recommendations:

..

..

..

..

As models of legislative drafting, the
team especially recommended the work
of the Law Reform Commission of Victo
ria and the discussion paper Review and
Redesign ofNew South Wales Legislation by
the NSW Parliamentary Counsel's Office
and the Centre for Plain Legal Language.
(See Clarity 32, page 17.)

Christopher Balmford explained how
the plain-language movement in Austra
lia has grown and how the Phillips Fox
law firm has benefited from its plain-lan
guage policy. (See Clarity 32, page 15.) He
also discussed the landmark work done by
the Law Reform Commission of Victoria.

The second day of the seminar in
volved a panel of speakers that included
the Minister of Justice, Mr. Dullah Omar.
The Minister described clear, simple, un
derstandable communication as "an abso
lute and critical necessity for democracy".

At the end of the second day, the re
porters for the seminar gave summaries,
and there seemed to be consensus on
three concrete proposals:
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* The Department of Justice will form a
broad-based working group. It will in
clude civil servants, academics, law
yers, linguists, translators, and any
others who have an interest.

After the seminar, Phil Knight was
asked to rewrite a second bill and present
the revision to the Select Committee on
Correctional Services. Phil said, "I only
had a couple of days to work with the bill,
so I focused on the main problems as I
saw them - passivity, excessive wordi
ness, legalese, and the overuse of cross-ref
erencing. My goal was to reduce all four
and have the law place the duty of compli-

Away from the seminar itself, Christo
pher Balmford gave a presentation at Met
ropolitan Life, which was attended by 40
people from nearly 20 insurance compa
nies. He gave a second presentation to
nearly 60 local attorneys. That session was
sponsored by the National Association of
Democratic Lawyers (NADEL) and the
Cape Town Attorneys' Association. At
both presentations, Christopher focused
on the economic benefits that plain lan
guage can bring. Finally, he ran a short
training program at the law firm
Mallinick, Ress, Richman & Closenburg.

Indeed. It seems that South Africa is
the newest venue for plain language.
And we can expect that the applications
for CLARITY membership will soon be
rolling in.

They would like to test their redrafted ver
sion in as many as four countries - South
Africa, the U.S., Canada, and Australia.

The Plain English Campaign hopes to
set up a review for the South African Gov
ernment like the review they carried out
during the 1980s for the Cabinet Office in
the U.K. During that time, over 171,000
forms were reviewed. Of those forms,
36,000 were scrapped, and another 58,000
were rewritten and redesigned. The Cam
paign's director, Chrissie Maher, said, "If
the plain-language initiative in South Af
rica is as successful as our campaign in
the U.K., then the South African Govern
ment would save themselves a vast
amount of money. That is money which is
desperately needed to build houses and
schools".

After returning from South Africa, Phil,
Joe, and Chris produced a redraft of the
Human Rights Commission Bill. They pre
sented it to the Ministry of Justice in May.

ance on the person who could actually
perform the duty. By the end of our trip, I
believe we had achieved something really
positive for the people of South Africa
and the international plain-language
movement".

The state-law advisers will develop a
drafting manual that includes plain
language guidelines.

The team will do a demonstration pro
ject using the Human Rights Commis
sion Bill.

*

*



Plain Language,
the Law and the

Right to Infonnation

Opening address by the South African
Minister ofJustice, Mr Dullah Omar, at a
seminar hosted by the Ministry ofJustice
and sponsored by the British High Com
mission and British Council, 10 March
1995

[Elsewhere in this edition of Clarity, we
have reported the visit of three CLARITY
members to South flfrica, to participate
in a seminar on plain language and law.
The opening address at the seminar was
given by the South African Minister of
Justice, Mr Dullah Omar. Here is the text
ofhis address.]

Ladies and gentlemen, friends and comrades.

It is with great pleasure that I welcome
you all to this seminar on Plain Language,
the Law and the Right to Information. I be
lieve this to be an important milestone in
our vision for a transformed justice sys
tem. I hope, too, that the discussions we
have here today will mark a beginning of
many efforts in government to address, in
a practical way, the right to information
enshrined in our Constitution.

We are very grateful to the five plain
language experts who have come from
England, Australia, Canada and the
United States to share their knowledge
and their experiences with us. It has been
deeply encouraging to learn that the cam
paign for plain language is one that has
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taken root and brought so much benefit to
their countries. It has given us faith that,
here too, we may achieve great things in
making our communications under
standable to ordinary people.

We are also very grateful to The British
High Commission and the British Council
who have helped make this seminar possi
ble. Their country has been one-of the pio
neers in this area.

I have also been heartened by the en
thusiasm with which both members of my
own department and others have partici
pated in this important new venture. Dur
ing yesterday'S all day seminar which
dealt with topics such as legislative draft
ing, guidelines for drafting in plain lan
guage,and university course material, it
became clear that people are strongly com
mitted to the idea of making our legisla
tion and other documentation simpler
and more intelligible. Many participants
welcomed the initiative as something long
overdue. In the legal training and educa
tion session, bodies involved in legal edu
cation have also demonstrated their com
mitment to reexamining the question of
plain language in the law schools, and we
are grateful to those who came from other
parts of the country to take part in our
seminar: The rapporteurs from yester
day's seminar will do a short report back
later this morning, but I have already
been told that the seminar was stimulat
ing, that it provoked a lot of discussion
and that, in short, it made a good start to
a number of projects we would like to see
taking place both in and beyond the de
partment in the very near future.

One of the cornerstones of our pro
gramme for the transformation of justice
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is the principle of people/s access to jus
tice. When tackling this question, it is
hardly necessary to emphasise that many
of the people in this country have had ex
tremely negative experiences of the justice
system. Many, many of our citizens have
come before our courts after the trauma of
a brutalising arrest and found themselves
in front of a magistrate or judge who does
not share their langtiage or their culture,
and who takes decisions in terms of laws
which they do not understand. This is not
to say that there have not been good
judges or magistrates, but they too have
been confined by a system which, too
often, has been perceived to be in conflict
with the interests of ordinary people. Be
cause of the restricted composition of the
courts, with incumbents drawn from the
ranks of the privileged, the victims of that
system have been alienated from the very
places they should be able to look to for
justice.

In addition, a legal system that defends
the privileges of only one section of soci
ety can hardly lay claim to the privilege of
calling itself a system of justice. This is the
historical legacy with which we have to
grapple.

The other key to transformation is the
principle of participation. We have, at
last, held proper democratic elections in
this country. But we should not think that
the securing of democracy is something
that occurs automatically after a demo
cratic election; something that comes
about just because people vote for the gov
ernment of their choice, however great
that first step is.

Democracy is a goal. An ideal towards
whose realisation we must direct all our

efforts. Exercising one/s rights in a democ
racy presupposes: (i) a knowledge and un
derstanding of those rights; (ii) a knowl
edge and understanding of how those
rights can be exercised; and (iii) a capacity
to exercise them. An absence of such
knowledge and understanding disempow
ers individuals and groups. And unless
the people as a whole are empowered, de
mocracy becomes a tool in the hands of
the rich and powerful. Such a situation re
sults in alienation. People lose faith in de
mocracy and society tends to develop
greater tensions and polarisation.

That is why I call democracy an ideal.
No society achieves perfect democracy;
but it is and must be our obligation to
achieve the very best we can in an imper
fect world.

So what is it that we should be doing
to ensure that we work towards this goal?

The best defenders of the rights of the
people are the people themselves. I be
lieve therefore that, if our system of jus
tice is to serve the people of this country/
we must give our citizens the means to
use rights for the benefit of themselves
and their communities. We must create a
culture of human rights that gives South
Africans both the confidence and an inter
nalised understanding of their rights and
role in society. This is part of empowerment.

It is in the pursuit of this goal that the
nature and style of public information be
comes so critical. If we write laws in com
plicated and difficult language, how can
we possibly expect the citizens of this
country to understand or obey those
laws? How can we expect them to use
those laws for the protection of them-



selves and their communities? If we pro
duce documents that are complex and in
accessible, how can we expect people to
understand their rights and put them to
good use?

This issue does not only apply to legis
lation. It goes right across the gamut of
governme~t documentation. If pamphlets
and information documents and white pa
pers are written in language that is not un
derstood, people cannot reasonably be ex
pected to exercise their rights or obliga
tions. If people cannot understand the
forms they need to fill in, they may be de
prived of benefits to which they are enti
tled. According to the Black Sash, 21% of
the people applying to their offices are
looking for help in the filling out of gov
ernment forms. And the results are clear. I
will give you just one example. In respect
of maintenance grants, only 24% of so
called 'illegitimate' coloured children re
ceive benefits. And, according to latest
available figures, only a shocking 0.3% of
African children receive the grants they
are entitled to.

Clear, simple, understandable commu
nication is a whole lot more than just
something we should be dreaming about.
It is an absolute and critical necessity for
democracy. People have a right to under
stand the laws that govern them, to under
stand court proceedings in matters that af
fect them, to understand what govern
ment is doing in their name.

What I am saying is that the right to in
formation which forms part of our Bill of
Rights means that people have a right to
information that empowers them and
their communities. They have a right to in-
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formation that they can use in practical
ways to make a difference to their lives.

Simplicity of language reflects a com
mitment to democracy. The use of lan
guage above the heads of the average citi
zen may swell the heads of its users, but it
does little else.

Having said this, we need to-look at
practical ways in which we can make sure
that this right to information begins to
work. In this regard, there are two impor
tant issues I wish to raise.

The first relates to the fact that the peo
ple of this country speak not one or two
but eleven and more languages. Some of
these languages have highly developed
written forms and some do not. Some are
spoken widely and some only in certain 
areas by a relatively small number of peo
ple. All of these different language speak
ers have an equal right to information.
And I would like to say in this regard that
simply translating what is obscurely writ
ten in English or Afrikaans into equally
obscure Xhosa or Zulu is not the answer.
We do not need eleven versions of gobble
degook. Any translator into an African lan
guage will tell you how she or he struggles
with English that is written in a compli
cated and jargonistic way. So, whichever of
our eleven languages we use, the principle
remains the same. Communication should
be clear, simple and understandable.

The second point relates to the level of
literacy. As we all know, one of the terri
ble legacies of the past is the inability of
many of our citizens to read or write. This
is a matter for great shame, as well as be
ing a source of grave disempowerment.
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I want to make this point strongly, be
cause often it is neglected or forgotten.
People who cannot read or write have an
equal right to information and it is up to
us, both iIi. government and in civil soci-
,ety, acting in partnership, to make sure
that they get it. And this applies equally
to people who are blind, deaf or face
other difficulties in accessing information.
Every one of our citizens has an equal
right to information and we share a re
sponsibility to make sure they get the in
formation they need.

':'/1:'

We sffould not, therefore, fool our-
selves into thinking that if we produce a
booklet or a pamphlet that is plainly writ
ten our job is. done. Werhould be looking
at additional and different ways of pre
senting clear and understandable informa
tion to people; ways that ensure that, at
the end of the day, people have in their
possession information that they can use
to improve and control their lives. If infor
mation is indeed power, that is the kind
of power we should be giving to people.

So you see that plain, simple and un
derstandable language must not be con
fined to written language. It must inform
everything we do. Our radio and televi- '
sion broadcasts! The way we speak to peo
ple! We need to understand that this is
our obligation as a service provider both
as a responsible government and as or
gans of civil society. We must, in short, de
mocratise language.

This does not mean, as some fear, that
such an approach will interfere with litera
ture or poetry, or that it will intervene
where people of the same profession
speak to each other in whatever short
hand they have developed for the pur-

pose. It simply means that, where we com
municate with the public, we must do so
in a way that the public understands and
can use.

Developing a human rights culture will
depend on many things. It will depend on
the full transformation of the justice sys
tem to a system that is accessible, partici
patory and representative of all the peo
ple of our country. It will mean that the
courts should not be places of terror and
alienation, but places where people can
go, and believe they can go, to see and ex
perience justice. It will mean that people
and communities in fear or danger know
who to approach and how to use their
rights to protect themselves. It will mean
that, when ordinary people are victimised
for whatever reason, they know where to
go for help.

But, in order to make these things hap
pen, people must know and understand
their rights. They must receive informa
tion which tells them what to do and how
to do it. And they must have an internal
ised sense of themselves as citizens living
in a democracy with rights that they can
exercise and obligations they must meet.
And they must know, ultimately, that jus
tice will be done.

Only when people feel that democracy
is theirs and for real, will they be pre
pared to defend it.

This is why I have laid such a heavy
emphasis on the right to information in
the department of justice and why we
hope, in the near future, to be engaged in
many communication projects designed
to inform the citizens of our country
about human rights, the justice system, as



First annual CLARITY awards

The first annual CLARITY awards were presented at a gala occasion at the Law So
ciety's hall on 23 May 1995. The awards were sponsored by D.J. Freeman & Co.

The guests of honour were Lord Justice Staughton and Charles Elly (President
of the Law Society). Both spoke briefly, and Mr Elly presented the awards.

-~

The judges, all members of CLARITY, were Paul Clark (a partner in D.J. Free-
man), Eirlys Roberts (European Research into Consumer Affairs), Lord Justice
Staughton, and Mark Adler.

. The level of interest was encouraging, and some of the entries were excellent.
Needless to say, the winners were delighted. The evening was a success. Both
CLARITY and D.J.Freeman & Co. have resolved to make this an annual event.

These were the winning entries:

well as people's rights and obligations as
citizens.

But whatever we do, and whatever me
dium or language we use, the challenge
before us is to make sure that all our com-
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munications are written and spoken in a
way that people can understand. A way
that empowers them by giving them the
information they need to take charge of
their lives and exercise their rights as citi
zens of this country.

Class Applicant Document Award

Agreements Lovel White Durrant Barclays Bank lim- Honmention
ited guarantee

Ireland Abrahams Client agreement Winner

Client leaflets Bircham&Co Enduring powers Honmention
of attorney

T.G. Baynes & Sons Guides to buying Winner
and selling your
home

Client newsletters No award

Litigation No award

Wills Minshall Pugh & Co Will Winner

Landlord and tenant Bolton Metro (local Tenancy agreement Overall winner
authority)
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Plain Language
in Sweden

Barbro Ehrenberg-Sundin

The main source of initiative for the plain
language movement in Sweden has been
the Cabinet Office (the Prime Minister's
Office). In 1965 a government minister be
gan to vet prospective legislation, and in
1976 the first linguist was appointed
within the Cabinet Office. He was given
the task of organizing a more systematic
modernization of the legal language in
laws and ordinances. Sfuce 1980 we have
been a team of three language experts re
vising most of the material destined for
the Riksdag (the parliament), writing
guidelines, and organizing training ses
sions for government officials to help
them to prepare drafts, bills, commission
reports, governmental decisions etc. in a
style and language that can be quickly
read and understood.

The Ordinance for the Ministries 1982
prescribed that the Under-Secretaries for
Legal Affairs in the Cabinet Office and in
the Minstry of Justice must ensure that "all
statutes and decisions are written in a clear
and simple language". So, with their ap
proval we have been carrying out notice
able text reforms during the last fifteen
years.

We also initiate plain language activi
ties outside the Ministries. The Govern
ment has recently appointed a Plain Lan
guage Committee (Klarspraksgruppen) to
encourage state agencies all over Sweden
to start plain language projects. This com-

mittee, of which I am a member, has been
asking the agencies about their plain lan
guage activities and has been organizing
conferences to spread the benefits of clear
communication to them. We also edit a
Plain Language Bulletin.

This is a brief summary of what is going
on in Sweden. Very little has been publish
ed in English (or in any language other
than Swedish) about our work. So, as a
new member of CLARITY, I am taking the
opportunity to tell you a little about it. If
you are interested, please contact us for fur
ther information: The Language Experts,
Ministry of Justice, 103 33 Stockholm, Swe
den. Or you can pay us a visit!

Even a long time ago

The Swedish king Charles XII, while com
manding his troops in Timurtash in East
ern Europe in 1713, dictated the following
ordinance for the Royal Chancellery in
Stockholm:

His Majesty the King requires that
the Royal Chancellery in all writ
ten documents endeavour to write
in clear, plain Swedish and not to
use, as far is possible, foreign
words.

Charles XII wanted the Swedes to be
proud of the Swedish language, and was
concerned about the French influence on
our language at that time. So was his fa
ther, Charles XI, who had ordered the
Chancellery to use Swedish in all official
correspondence with foreign kings and
emperors, with one exception though 
for the French king.

Almost all Swedish kings from the 16th
century onwards have been concerned
about the oral and written language used



by the civil servants. They all had their
special reasons for this concern. One was
to communicate effectively in order to get
what they wanted - taxes, for instance; an
other was to show their power interna
tionally. In recent times the main reasons
for plain language activities are democrati
sation, better legal rights and efficiency.

Sweden is now a member of the Euro
pean Union, and as such has the right to
use Swedish in all documents and deci
sion-making processes in the Union. Char
les XU would have been pleased!

But the style and organization that we
confront in EU documents, translated into
Swedish, are not at all encouraging. It
takes us back, more>or less, to where we
started twenty years ago.

How we started and methods we use

Modernization and simplification of the
legal language used in legislation was our
main task during the first years. Gradu
ally we also started to analyze the tradi
tional content, organization, style and de
sign of other governmental texts, and
found that they needed a more reader-ori
ented and rational approach. Therefore,
during the last fifteen years we have been
developing new "models" for several offi
cial documents, depending on how the
readers use them.

Together with five legal advisors we
now form the Division for Legal and Lin
guistic Draft Revision in the Ministry of
Justice. Our methods are as follows:

Revision. All draft statutes and govern
ment bills submitted to the Riksdag, as
well as committee terms of reference, are
sent to us from the ministries shortly be-
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fore the government considers them.
They are revised by the linguists and law
yers, who check their legal (constitutional
and formal) quality and ensure that they
are as easy as possible to read and under
stand. At that late stage the linguists can
only make alterations concerning sen
tence structure, allusions, appropriate
words, forms and phraseology.

Seminars. We organize seminars for the
civil servants who draft Acts and decrees,
government bills (which include explana
tory statements omitted from the Acts),
administrative decisions and government
committee reports. We also offer general
courses on how to write effectively.

Handbooks-and guidelines. We assist the
Cabinet Office's Under-Secretary for Le
gal Affairs to write and edit handbooks
and guidelines to coordinate and ease the
work of the ministries. There are special
guidelines for almost all types of docu
ments produced in the ministries.

Membership ofCommittees. The language
experts take part in the work of some gov
ernment committees that are redrafting
legislation. At present I am a member of
the Taxation Law Committee, and my col
league is a member of the Tax Collection
Law Committee. At this stage we have
more in£!uence on the texts, dealing for in
stance with organization, headings, refer
ences and wording.

Advice and information. An integral part
of our work is to give advice to and help
and encourage the drafters. This also
means persuading quite a number of people
to appreciate the benefits of plain Swedish.
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Some of the results

Lucid statutes
A statute in the modem style is divided
into chapters, with chapter headings and
informative subheadings (e.g. "How to
pay the rent"). Each article has no more
than three paragraphs.

If it is necessary to cross-refer to a pro
vision, the reference is formulated in a
way that gives the reader a fair picture of
what the provision is about.

The language is as simple as possible.
The sentences are built in such a way that
the reader understands the message eas
ily. Exceptions, conditions, and so on may
be dealt with by list. Ar7haic and formal
words and phrases are replaced, as are
many technical expressions.

Now it has become even more impor
tant for us to maintain a high quality in
Swedish statutes. The EC Directives are
often complicated and verbose and must
not serve as a model. So a new task for us
is to convince all those people who are to
implement EC directives not to copy them,
but to transform them into lucid legislation.

Straightforward government administrative
decisions
Our latest text reform makes government
decisions more straightforward. Readers
get answers to their que$tions at the begin
ning of the reply. The letter starts: "The
Government has decided to give you per
mission to ....fI. The account of the case
and the motives then follow under differ
ent headings.

The ministers now address people by
using the familiar word Du or Ni, instead
of talking about them, as they did before.

These two changes make it easier for
the drafter to picture the reader, and so to
explain the motives for the decision com
prehensibly.

To set a good example

In the Cabinet Office and the ministries,
as well as in other organizations, writing
is ruled by tradition. Consequently, we
have focused our work on altering ineffi
cient writing habits and text structures.
The development of new text models (for
bills, commission reports, administrative
decisions, etc.) has had an effect internally
and their use is gradually spreading.

The Plain Swedish Committee, which I
have already mentioned, was appointed
by the government in 1993 to convey ex
periences from the plain language work
that has been carried out in the Cabinet
Office. Moreover, the committee has
shown the results from another plain
Swedish project, carried out a couple of
years ago in a few Swedish authorities.
The report from that project, The official
language may certainly be altered, has been a
great success among Swedish officials.

We are also trying to promote language
consultants, seeking to convince the authori
ties that it might be worth their while ask
ing for help. Since 1978 the University of
Stockholm has offered a 2.5 year course in
Swedish for those who want to become lan
guage consultants. More than 100 consult
ants are now awaiting more and more com
missions from the authorities.

After 15 years of target-oriented work
on plain Swedish in the Cabinet Office, I
am convinced that the seed we have sown
will yield a good harvest.



Refonning the Legal
Profession from Within:

a Report on the first year of the.
Plain Language Committee of
the Law Society of New South

Wales

Michele M Asprey

[In Clarity 32, Michele Asprey reported
the results ofa survey on New South
Wales lawyers' responses to plain legal
language. The survey was conducted by
the newly-formed Plain Language Com
mittee of the Law Society ofNew South
Wales. Here, Michele reports on the
founding of the Committee and tells of its
other work.]

1994 was the first year of the Plain Lan
guage Committee of the Law Society of
New South Wales. I was its founding
Chair.

Forming the Committee

For some time I had been thinking about
trying to fonn a plain language commit
tee for the Law Society. I thought it was
important that the representative body of
solicitors in New South Wales was not
only in favour of plain language in legal
writing, but actually endorsed it, by sup
porting the work of a committee.

I had spoken to various people about
my idea over the years. At the end of 1993
I spoke to Professor Joseph Kimble, the
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guest editor of the March issue of CLAR
ITY. Joe is one of the driving forces be
hind the Plain English Committee of the
State Bar of Michigan, which has a proven
track record of successful work over 10
years now.

I was inspired by Joe, but was still vacil
lating, when something happened that fi
nally spurred me into action. The new
Presidentelect of the Law Society of New
South Wales for 1994 was announced. It
was David Fairlie, a partner at myoid
firm of Mallesons Stephen Jaques. Malle
sons had been active in the plain language
movement since around 1987. Suddenly
the clouds parted. The time was right. So I
wrote to David Fairlie while he was still
President-elect, and floated the idea.

David was enthusiastic. So was the
Law Society Council (the Law Society's
governing body), when David put my
idea to them. The Council gave the new
Committee its blessing a few weeks later.
The Committee was formed in January
1995, and I was appointed Chair.

Members

The first committee members were 10 so
licitors, most of whom who had no par
ticular plain language expertise or qualifi
cations, other than that they were commit
ted to helping other solicitors in New
South Wales to adopt plain language in le
gal drafting. We wanted to make the Com
mittee as representative as we could of
the solicitors practising in New South
Wales. We felt if we had too many "ex
perts", the Committee could lose touch
with the reality of the daily problems of
the legal practitioner. In hindsight, I be-

r:
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lieve the makeup of the Committee is one
of its strengths.

Aims

One of the first things the Committee did
was to draft a statement of aims. We
thought it would be useful to help us
keep us on track in the future. It is very
easy for committees to be sidetracked,
and I think this can be a particular prob
lem for lawyers working in the plain lan
guage area.

This is the statement we came up with:

We aim to have lawyers write and
speak in plain language.

To achieve this we will-

I. Promote clear, precise and effective
communication between lawyers and the
people who use the documents they draft.

2. Promote a better understanding of
plain language.

3. Help lawyers understand the principles
of plain language so they can apply the
techniques to their drafting.

4. Help other Law Society committees tar
get and rewrite standard documents and
forms in plain language.

5. Be a contact and referral point for law
yers on plain language.

6. Be a contact and referral point for other
organisations wishing to simplify legal
documents, eg, the courts, industry bod
ies, other professional associations,
government departments.

7. Encourage language reform initiatives
from both within and outside the profession.

8. Publicise plain language developments
to lawyers and others.

Drafting those aims proved to be a
very useful process. It helped us clarify
our thoughts about what the Committee
could - and should - do. It gave us a
framework to discuss plain language and
the law generally, and at the same time
we got to know what issues were impor
tant to each member of the Committee.

Rewriting Documents

The Committee decided to try working on
a couple of commonlyused legal docu
ments, to see if we could produce simpli
fied versions which could be adopted as
standards by the New South Wales Law
Society. We began working on a plain lan
guage version of a simple enduring
power of attorney.

The legislation dealing with powers of
attorney is different in every State of Aus
tralia. Early in 1994, the AttomeysGeneral
of each State were looking at stand
ardising the legislation. Our Committee
produced two forms of powers of attor
ney - one which could be used in New
South Wales as the legislation stands
now, and another which could be used if
legislation were uniform throughout all
States of Australia.

Both forms are about to be submitted
to the Law Society's Council. If the Coun
cil agrees, the New South Wales form will
be adopted as a standard Law Society
form. The Committee also wants the
Council to recommend our uniform legis
lation version to the AttomeysGeneral
who are considering the new legislation,
in the hope that they will adopt it as a
new standard form throughout Australia.



We also looked at a form of Costs
Agreement which was prepared by an
other committee of the Law Society. It was
part of a new Costs Guidebook that had
just been published by the Law Society.
We wanted to see if we could simplify and
redesign it, so that it could be reduced to a
single or doublesided A4 sheet. Then we
planned to get the revised draft approved
as a Law Society standard. As I write,
work on simplifying the Costs Agreement
is about to start in earnest.

Working with other Committees of
the Law Society

It took quite a while for other committees
to realise that we were there to help. We
particularly wanted. to look at any docu
ments which Committees were drafting
for publication under the banner of the
Law Society. Slowly, as we became better
known, documents began to filter
through to us for our input from a plain
language point of view. That particularly
pleased me, because one of the reasons I
wanted to form a Plain Language Com
mittee within the Law Society was so that
the Law Society itself would not only en
dorse plain language, but also practise it.

One of our longrunning debates in
volved the name of one of the other Law
Society committees. It was the "Pro Bono"
Committee - the committee which over
sees the Law Society's scheme for solici
tors to give voluntary legal services to
those in need. Our Committee applauded
the work of the Pro Bono Committee, but
detested its name. Did we really need to
use a Latin name - especially an import
from America? Surely we could think of a
plain English altemative.
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We came up with plenty of sugges
tions, but we have not yet settled on the
perfect alternative. Personally, I favoured
"Public Benefit". This has the same initials
as Pro Bono, so we could use the initials
in a motif which incorporates both expres
sions, to make a smooth transmission
from one to the other. As I write, the Com
mittee is still debating the issue. (Isn't it
funny how the littlest things in this game
are often the hardest to resolve?) I'm sure
they would welcome suggestions from
members of CLARITY. Why not drop the
editor a line if you have any thoughts?

On a different front, the Ethics Commit
tee of the Law Society asked for our input
on their draft Statement of Ethics for so
licitors in New South Wales. They
adopted our suggestion for a statement
about communicating with clients. The
relevant part of the statement now reads:

... lawyers should ... communicate
clearly with their clients.

Our suggestion was adopted without
question.

Another committee, the Young Law
yers Committee, asked me to give a
lunchtime lecture, called "Drafting Legal
Documents in Plain Language". We dealt
with some quite complicated drafting
problems, including things like the"con
tinuing guarantee" clause - a clause that
has always intrigued me. We had a lively
discussion about some of the hard issues
that come up in security documents.

Survey of attitudes to Plain
Language

As I reported in the March 1995 issue of
CLARITY, in August 1994 our Plain Lan-
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guage Committee surveyed the attitudes
of New South Wales solicitors to plain lan
guage in legal drafting. The survey took
the form of a onepage questionnaire in
serted in the August issue of the New
South Wales Law Society Journal, the
monthly journal sent to all solicitors in
New South Wales.

The results showed that solicitors in
New South Wales were in favour of plain
language in legal drafting, and by an over
whelming majority. 93% of respondents
answered "yes" to question 1: "Are you in
favour of plain language in legal draft
ing?". 4% answered "no", and 3% were
undecided.

Almost 95% thought that it was possible
to draft legal documents in plain lan
guage, and almost the same percentage
thought it was appropriate. A lesser per
centage 85.5% said that they understood
what is involved in plain language draft
ing. And an extraordinary (and encourag
ing) figure of - 80.5% - of respondents
said that they wanted to learn more about
plain language drafting.

Even though it was a fairly informal sur
vey, and we must read the results cau
tiously, the Committee was very excited
about the results, and the extremely good re
sponse rate: the survey had one of the best
responses to any survey ever conducted by
the New South Wales Law Society.

We are particularly encouraged by the
fact that solicitors in New South Wales
seem to be keen to learn more about plain
language and the law. That's something
the Committee wants to build on. In fact,
we had already planned a forum for the

Law Society's annual legal exposition,
"LEXPO '94", to be held later in 1994.

LEXPO '94 Forum

The forum, called "Plain language in Prac
tice", was held in October 1994. We de
cided on quite an unusual format. 6 mem
bers of the Committee each agreed to
speak for 5-10 minutes each on one small
but practical issue. This kept the forum
moving along, gave participants a good
exposure to a wide variety of practical
problems and personal views and ap
proaches, and it provoked a lively discus
sion afterwards. People particularly men
tioned how well they thought the format
of the forum worked.

The Plain Language forum had the
highest attendance of all the seminars and
forums of LEXPO '94. The Committee
wants to hold more forums with a similar
format.

Standardising Court Rules

The Committee was able to assist the
President of the Law Society in his discus
sions with the Chief Justice of New South
Wales about whether it was possible to
standardise the rules of the Supreme
Court, the District Court and the Local
Courts. The Chief Justice had expressed
some reservations about revising the rules
in plain language. His view was that
much of the language had been settled by
authoritative decision, and it may be un
wise to change the language to make it
plain.

The Committee was able to arm the
President with an appropriate response to
that argument. Mark Adler was a great
help to the Committee in this. He put us



in touch with Mr W R Heeler, Head of
Drafting for the Royal Courts of Justice in
London. Mr Heeler updated us on similar
reviews of the civil courts procedures of
England and Wales, and High Court or
ders such as the Anton Piller orders and
Mareva injunctions (regularly mentioned
in CLARITY). He gave us some very help
ful information which the President was
able to pass on to the Chief Justice.

The Committee has not been involved
further in this task so far, but I know that
the new AttomeyGeneral of New South
Wales, Geoff Shaw, is firmly committed to
standardising and simplifying our court
forms, so there may yet be more work for
the Committee.

}

Articles in the NSW Law Society
Journal

In 1994 we aimed to write a series of arti
cles for the NSW Law Society Journal, deal
ing with different drafting issues. But be
cause we had so much of a "newsy" na
ture to report - our formation, our aims,
the survey, the survey results, the Lexpo
forum, and so on - we did not end up
writing any "educational" items. But we
kept on bringing plain language, and the
work of the Committee, to the readers' at
tention.

In fact, there is already a monthly plain
language column in the NSW Law Society
Journal. It is contributed by the Centre for
Plain Legal Language. The Editor tells me it
is the most popular column in the Journal!
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New Projects for 1995

The Committee is keen to monitor the pro
gress of the two major packages of legisla
tion being simplified in Australia at the
moment-the Corporations Law and the in
come tax law.

The Committee has been appointed to
the editorial committee of the New South
Wales Solicitors Manual (the "blue book").
This is a commentary on the law and prac
tice of solicitors in New South Wales.

And the Committee is planning an
other forum to allow discussion of practi
cal problems facing solicitors who want to
write in plain language. That will no
doubt lead to more workshops and semi
nars. We know the need is there, and we
are pretty sure the demand is there too.

Postscript: Other commitments re
cently forced Michele to retire (reluc
tantly) as Chair of the Committee in 1995.
The new Chair is Philip Chown, a solici
tor with the Commonwealth Bank of Aus
tralia. The Committee has been inundated
with requests from people wanting to join
it. So it is well placed to continue its work
in 1995 and beyond.

[The Editor comments: Several years
ago, Sydney University's Centre for Plain
Legal Language conducted a survey on
public understanding of common "legal"
terms. A number of those surveyed
thought that pro bono was form of dog
food.]
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LAW COMMISSIONER
GUEST SPEAKER AT
.CLARITYANNUAL

SUPPER

[Charles Harpum, Law Commissioner for
England and Wales, and a member of
CLARITY, was guest speaker at the
CLARITY Annual Supper on 28 October
1994. Here are extracts from his speech.]

I am greatly honoured to have been
asked to address the Ann'1il Supper of
CLARITY, of which I am proud to be a
member~ I would like to tell you tonight
about the very strange job that I do as a
law reformer. I was appointed to be a
Law Commissioner with effect from 1
January 1994. I succeeded another mem
ber of CLARITY, Trevor Aldridge QC,
and have assumed his mantle as the Com
missioner with responsibility for property
and trusts law. Before I became a Commis
sioner I had been an academic at Cam
bridge for some sixteen and a half years,
where I specialised in land law, convey
ancing, trusts and legal history.

I am often asked, what is the Law Com
mission and what exactly does it do? The
Commission is a creature of statute. It was
created, together with the Scottish Law
Commission, by the Law Commissions

ct 1965 "for the purpose of promoting
law reform": s 1(1). [Mr Harpum then ex
plained the Commission's function, the di

. 'on of work within it, the consultations
it undertakes before making final recom-

mendations, and the implementation of
its Reports. He continued:]

This conveniently brings me to how
my work fits in with the aims of CLAR
ITY. The Law Commission's task is to
make the law clearer, simpler and more
accessible to all. No law should be "law
yer's law." The only good law is clear
law. If legal principles cannot be ex
pressed in plain English there is some
thing wrong with them. By forcing our
selves to express and explain our laws in
plain English we will necessarily both clar
ify them and confront the principles on
which they rest.

I will finish with an anecdote which il
lustrates both what we should be trying
to do as law reformers and the attitudes
of mind that we have to overcome. The
Law of Property (Miscellaneous Provi
sions) Bill 1994 [now an Act] is concerned
largely with something called "the cove
nants for title." Put in plain English, these
are provisions, implied into transfers of
land, by which the seller promises that
the land is not subject to defects in title
other than those which he disclosed to the
buyer before contracts were exchanged. If
you have bought a piece of land, and
some time later the title turns out to be de
fective, you should have a remedy. The
present law is in the highest degree ar
cane. The implied covenants for title
found in the Law of Property Act 1925
were drafted originally in the 1660s by Sir
Orlando Bridgeman. His were not the
resonant phrases of the King James Bible
or of Milton. Let me quote a very small
part of the covenants which are them
selves implied by words in a different
place in the Act:



And ,that, freed and discharged
from, or otherwise by the person
who so conveys sufficiently indem
nified against, all such estates, in
cumbrances, claims, and de
mands, other than those subject to
which the conveyance is expressly
made, as, either before or after the
date of the conveyance, have been
or shall be made, occasioned, or
suffered by that person or by any
person conveying by his direction,
or by any person rightfully claim
ing by, through, under, or in trust
for the person who so conveys, or
by, through, or under any person
conveying by his direction, by,
through, or under anyone
through whom the person who so
conveys derives title, otherwise
than by purchase for value.

One suspects thcit dinner with Sir Or
lando Bridgeman must have been rather
heavy going. I wonder what he would
have said to CLARITY? In the Law of Prop
erty (Miscellaneous Provisions) Bill, the
law is much clarified. The obligations of a
seller of land are the same after convey
ance as they were between contract and
completion. The Bill, in clause 3(1) says:

If the disposition is expressed to
be made with full title guarantee
there shall be implied a covenant
that the person making the dispo
sition is disposing of the property
free-
(a) from all charges and incum
brances (whether monetary or
not), and
(b) from all other rights exercis
able by third parties,
other than any charges, incum
brances or rights which that per-
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son does not and could not reason
ably be expected to know about.

We can all just about understand that.
Surely, this clarification would be wel
comed by all. Not a bit of it. Let me quote
from the published evidence to the Spe
cial Standing Committee from an eminent
Chancery silk. He described the Bill as
"senseless ("stupid" might be a better, if
less polite description)." For hini. the pro
lixity, impenetrability and indeed inade
quacy of the existing covenants are irrele
vant. He says:

Any change in the law is disrup
tive and therefore needs substan
tial gains to justify it; and this is
particularly so where the existing
law is clear and generally re
garded as fair.

He sums up his ethos with the phrase
"if it ain't broke, don't fix it". Reading this
diatribe from such an eminent lawyer I
was deeply puzzled. I know a little about
conveyancing. It is notorious that the ex
isting covenants for title are virtually use
less. They do not work at all when they
are most needed. They are certainly not
"fair" by any standard that I can under
stand. And only a skilled chancery lawyer
can work out precisely what Sir Orlando
Bridgeman's thicket of verbiage is all
about. Law does not exist for the benefit
of highly skilled specialists. It should be
comprehensible to all. If the law is com
plex that is itself a justification for its re
form and its simplification. It is "broke"
and it does need fixing. With that I think
that we can make common cause.

;:
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AContent Analysis of
Legal Jargon in Australian

Statutes

Duncan Berry

[Duncan Berry is a senior Parliamentary
drafter in New South Wales. He is prepar
ing a Doctoral thesis on statutory drafting.
Here is a report on part ofhis research.]

There continues to be a perception in the
community that legal documents are in
comprehensible because\the lawyers who
drafted them have written them in legal
jargon, often referred to as "legalese". As
long ago as the 16th century Sir Thomas
More criticised statutes on these grounds
(More, 1516). Jonathan Swift (1726) made
similar criticisms. In the 19th century, the
famous jurist, Jeremy Bentham (1823) ac
cused lawyers of "poisoning language in
order to fleece their clients" and de
nounced legalese as "excrementious mat
ter, literary garbage". In more recent
times, two law professors, Rodell (1939)
and Mellinkoff (1982) have attacked legal
language as "nonsense" and "solemn
hocus pocus" that reads as if it had been
translated from German by someone with
a rather meagre knowledge of English,
serving only to "conceal the confusion
and vagueness and emptiness of legal
thinking ..." (Rodell, 1939). More recently
still, the Renton Report has provided a
number of examples of criticisms of con
voluted drafting in English statutes (Ren
ton, 1975). Other writers have pointed out
that legal language uses archaic, foreign

and uncommon words in long complex
sentences with intricate clause subordina
tion patterns, expressed in the passive
voice and totally lacking in humanity and
colour (Danet, 1980; Malley, 1987).

ThereJl~ve also been numerous criti-
./ /

Clsms of l~gal writing in Australia. These
include:)the Senate Standing Committee
on Edm:ation (1984); the Australian Law
Reform Commission (1982); the lay press,
such as the Sydney Morning Herald; and
legal journals, such as the Australian Law
Journal (1985: 189). However, the criti
cism that seems to have had the most far
reaching effect came from the former At
torney General of Victoria, the Hon. Jim
Kennan (1985). In a speech to the Legisla
tive Council of Victoria in 1985, he an
nounced a new approach to the prepara
tion of Victorian Parliamentary Bills a
process that he referred to as "Kennanisa
tion"! In future all legislation for the State
of Victoria was to be drafted in "plain
English". Shortly afterwards, the Victo
rian Law Reform Commission (1987) held
an inquiry into the techniques and meth
ods used in writing legislation and other
legal documents. In identifying the nature
of the problem, the Commission had this
to say:

Many legal documents are unnec
essarily lengthy, overwritten, self
cons~ious and repetitious. They
conSIst of lengthy sentences and in
volved sentence construction.
They are poorly structured and
poorly designed.... They use con
fusing tautologies such as "or
dered, adjudged and decided"
and "let, allow and permit". They
retain archaic phrases such as
"know all men by these presents"
and "this indenture witnesseth".
They use supposedly technical
terms and foreign words and



1 A proviso is a fonnula, placed at the end of a legal proposition, which begins "Provided that .." It is usually an exception
to a general proposition, but sometimes it may be used to express a condition to which a proposition is to be subject.
Coode (1848) described the proviso as "the bane of all correct composition". Even in the 19th century, he questioned
whether there was any real need for provisos.

2 The phrase "appears to be" is used advisedly, because in many instances it is difficult to be sure whether a second proviso
is qualifying the first proviso or the original proposition!

3 The following is an example of this technique:
"Subject to the regulations, the provisions of the Justices Act 1902 apply (with any necessary modifications) to and in
relation to a warrant or summons issued or to be issued under this Act in the same way as they apply to and in relation to
a warrant or summons of a corresponding kind issued or to be issued under that Act."

phrases, such as "inter alia" and
"res ipsa loquitur", even when
English equivalents are readily
available. They are quite unintelli
gible to the ordinary reader, and
barely intelligible to many law
yers. Language which suffers from
some or all of these defects is
called "legalese".

Critics have identified four main areas
of concern. These relate to vocabulary,
syntax, organisation and style. Mellinkoff
(1982) and Benson (1985) have criticised
lawyers' vocabulary on the grounds that
legal documents contain, or at least con
tain too many:

(1) long words, such as "commencement"
rather than "start";--"

(2) archaic English words, such as "afore
said", "hereinbefore" and "witnesseth";

(3) Latin phrases, such as "mutatis mutan
dis";

(4) common words with unusual mean
ings, such as "prayer" and "considera
tion";

(5) law French, such as "estoppel" and
"voir dire";

(6) terms of art, such as "eminent do
main", "fee simple", "messuage" and
"hereditament";

(7) jargon (argot);

(8) formulistic formulae, such as "know ye
all men by these presents";
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(9) vague expressions, such as "reasonable
care";

(10) doublets, such as "null and void",
"full force and effect", "each and every",
fair and reasonable", "just and equitable"
and "fit and proper";

(11) unusual prepositional phrases, such
as "as to" and "in the event of"; and

(12) the use of "the said" and "s~ch" as ar
ticles, e.g. "until the said agreement is
signed" and "until such person complies
with the foregoing requirements".

Syntactic features (such as extremely
long complex sentences with embedded
subordinate clauses) can also pose prob
lems for readers of legislation and other le
gal documents. One form of syntax that is
peculiar to legal documents is the proviso.
Provisos1 are almost unknown to the Eng
lish language outside the law and, be
cause non lawyers are totally unfamiliar
with this kind of syntactic feature, they
will undoubtedly find the presence of pro
visos in any legislation which they are
called on to read both intimidating and an
obstacle to comprehension. The existence
of provisos is in itself bad enough, but the
position becomes intolerable when a pro
viso appears to be subject to another pro
viso.2 Other difficulties for the statute
user can arise from poor style (for exam
ple, ovedoading sentences with too many
ideas and legislation by reference3) and
bad organisation (for example, the uncoor-
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dinated distribution throughout the text
of related material).

Having determined, what in broad
terms is characterised by the term "legal
ese", I carried out an analysis of the vo
cabulary of a number of older statutes
(pre 1950) of the Commonwealth, New
South Wales, Queensland, South Austra
lia, Tasmania, Victoria and Western Aus
tralia. I then surveyed a number of more
recent statutes from those jurisdictions
that were enacted after 1990.

With one exception, I did not take into
account unusual syntactic features, bad or
ganisation or poor style. To identify these
phenomena would be a much more time
consuming exercise and will have to wait
for another day. The exception was provi
sos, which I included because they were
relatively easy to identify.

My objectives were twofold. Firstly, I
wanted to find out to what extent statutes
contained language that could fairly be
characterised as legalese. My second objec
tive was to compare the older statutes
with the modern ones to determine how
far criticisms which might have been justi
fied in relation to Australian statutes of 40
or 50 years ago are valid for modern Aus
tralian statutes and to ascertain what, if
any, changes have taken place during the
intervening period.

The criteria for determining whether or
not any particular word or phrase
amounts to "legalese" are largely those
identified above by Mellinkoff (1963,
1982) and Benson (1985). In sum, I took to

4 E.g. "otiose" as opposed to "superfluous".
S When used as a pronoun.
6 When used as a substitute for "the" or "that".

be legalese any word or phrase if it was of
a kind found in legal documents (includ
ing statutes) but not generally found in
any other form of English writing. How
ever, I excluded certain legal terms of art
from the analysis if no other common Eng-

. lish word or phrase was available to ade
quately replace the term. (The term "fee
simple" is an example of this.)

I also excluded "long words" and
"vague expressions" (items (1) and (9)
above). This is because whether a word is
long is very much a matter for subjective
determination. A word that one person re
gards as "long" might not be so regarded
by another person. Moreover, with some
words, the shorter word may be less famil
iar to the audience than its longer equiva
lent4 and no other suitable synonym may
be available.

As regards vague words, "reasonable"
or "sufficient" for example, these may be
acceptable in statutes,as long as an appro
priate mechanism for processing the word
is prescribed in the document concerned.
Furthermore, these kinds of words are
readily found in other forms of English
writing.

In the course of my survey of older stat
utes I found copious examples of the fol~

lowing words that Mellinkoff (1963) and
others have characterised as "legalese":

deemed thereafter hereby
bona fide thereat hereinbefore
aforesaid therefrom hereinafter
the said thereunder hereafter
the sames thereto howsoever
such6 therein hereof
thereof herein in lieu of
therewith whereof moneys
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7 When used as a substitute for "the same" or "similar".
8 When used as a substitute for "except" or "unless".
9 Meaning "supply" or "provide".
10 Meaning "document".
11 The number of words was counted on a number of pages in each Act and averaged. The average was multiplied by the

number of full pages in the Act. The number of words was counted (to the nearest fifty) on pages that were only partly
filled with text. The words in tables of provisions or contents have not been counted because, in most cases, they are a
compilation of (and thus merely repeat) the headings to Parts, Divisions and Schedules, and the shoulder headings or
marginal notes to sections, occurring in the Act concerned.

I also found instances of the following
"doublets" and other tautologous expres
sions:

Other legalistic phrases I found included:

shall be in addition to and not in substitu
tion for...
are in addition to and are in no way in
derogation of...
shall be construed as if ...

Appendix 1 shows that for Common
wealth-Acts the average number of items
of legalese per 1000 words was 9.14 com
pared with the average for all Australian
jurisdictions of 15.34. At the other end of
the spectrum, the average for the Queens
land Acts surveyed was over 2.5 times
higher at 24.3 items per 1000 words. Provi
sos, Latin expressions and words like

The data show a wide disparity be
tween the older Acts (Appendix 1) and
the more modern ones appearing in Ap
pendix 2. There is also a significant dispar
ity between the various jurisdictions.
Even in the 1940s, Commonwealth Acts
contained far fewer items of legalese than
most State legislation.

The results of my survey are set out in
Appendices 1 and 2 below. Appendix 1
deals with Australian Acts passed before
1950 and Appendix 2 relates to Acts
passed since 1990. Each Appendix speci
fies in respect of each of the Acts sur
veyed the number of pages, the number
of sections and Schedules, the number of
items of legalese found (according to the
criteria set out above), the approximate
number of wordsll and the number of
items of legalese per 1,000 words'. Because
tables of provisions are constructed from
headings to sections and schedules, I ex
cluded legalese found in the tables. Other
wise legalese in headings would have
been counted twice.

primafacie
foregoing
the like7

hereunto
thereupon
pursuant to
by reason of
notwithstanding
mutatis mutandis
instrumentlO

read and construed
final and conclusive
force and effect
null and void
prejudice or affect
ratify and approve
preference or priority
rights, title, powers-and remedies
between or among
apply and extend
and/or
had and obtained
obtain and have effect
peaceable possession
penalty or pecuniary liability
application, statement, requisition,

assessment, notice or any other document
account, books, records and documents
books, documents or paper
absolutely void

thereout wherein
therefor whosoever
thereafter whomsoever
thereby whatsoever
whereupon namely
thereunto utilised
per centum in pursuance of
abode messuafe
aforementionedsave as
that is to say furnish9
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"aforesaid", "hereinafter", "hereinbe
fore", "therein", "thereof", "hereof" and
"thereafter" were relatively uncommon
even in older Commonwealth legislation.
On the other hand, the older Queensland
Acts were particularly bad in this regard,
being infested with provisos, Latin expres
sions and the kind of vocabulary that is so
characteristic of legalese. Although the
older New South Wales and Victorian
Acts contained significantly fewer items
of legalese than their Queensland counter
parts, they still rated poorly. Appendix 1
shows that, after Queensland, the next
worst States were Victoria with an aver
age of 17.43 items of legalese per 1000
words and New South Wales with 15.82
items per 1000 words-:The remaining
States ranged between 15.55 items per
1000 (Tasmania) and 12.64 items per 1000
words (South Australia).

Appendix 2 demonstrates an enormous
reduction of legalese in the statutes of the
1990s. New South Wales Acts showed the
most dramatic improvement with a rate
of only 0.94 items per 1000 words as com
pared with 15.82 items per 1000 for New
South Wales Acts of 50 years ago. Com
monwealth statutes closely followed with
1.06 items per 1000 words. South Austra
lian statutes (1.11 items per 1000 words)
and Tasmania (1.24 items per 1000 words)
were not far behind. Modem Queensland
Acts also showed a very considerable re
duction in the use of legalese. The rate for
recent Queensland Acts would probably
have been even better had it not been for
the fact that one of those Acts contained

125 items of legalese, a rate of 6.87 per
1000 words! The rate for modem Western
Australian statutes was 4.8 items of legal
ese per 1000 words. Once again the result
would have been very much better had
one of the three Acts examined not con
tained 40 items of legalese (a rate of 8.42
items for each 1000 words).

One of the most remarkable findings
was that none of the 1990s statutes con
tained a provisoP None of the modem
New South Wales, South Australian or
Tasmanian Acts contained Latin words
generally regarded as characteristic of le
galese and it was extremely rare to find
such words in recent Acts of the Common
wealth and the other States. Some modem
statutes, however, contained doublets,
such as "full force and effect" and "affect
or prejudice", and phrases like "in pursu
ance of" and "by reason only that".
Words like "notwithstanding",
"deemed", "furnished", "instrument",
"moneys", "the same"13 and "whatso
ever" also continued to be quite common.
One or two of the statutes contained
"thereupon", "thereunder", "thereof",
"thereto", "therefrom", "therein" and
"hereby".

Despite containing very little "legal
ese" in the limited sense defined for the
purposes of the analysis, some of the stat
utes surveyed still seemed to be quite
complex. For example, most people af
fected by the Superannuation Guarantee
(Administration) Act 1992 (Common
wealth) would have difficulty in under-

12 In an earlier survey of 1980s Acts, only one proviso was found and that was in the Tobacco Products Act 1988
(Queensland).

13 Used as a pronoun.



standing the complexities of Parts 2 and 3
of that Act.

Although the analysis of 1990s statutes
does demonstrate a move away from le
galese in the narrow sense defined above,
this does not of itself suggest that parlia
mentary counsel have adopted a simpler
style. Nevertheless, I did observe a trend
towards sentences that were shorter and
better constructed than in the older stat
utes. There also seems to be a trend to
wards expressing propositions positively
rather than negatively and to using the ac
tive voice instead of the passive voice, al
though the use of passives is still very
common. It was common to find propor
tions and calculations expressed by

".•-'1

means of mathematical formulae (with ap-
propriate definitions) rather than by the
use of words only. In some of the modem
statutes I noted a reduction in clauses and
phrases designed to connect one legisla
tive provision to another.14 Such tautologi
cal phrases as "the provisions of" also
seem to be used less frequently. In the
case of a sentence having a singular sub
ject and a plural subject most Common
wealth and New South Wales Acts now
seem to follow Fowler (1968) by making
the verb agree with the nearer of its sub
jects, rather than the cumbrous repetition
of the verb.1s The unnecessary repetition
of nouns also seems to be now eschewed
in many ActS.16 Some recent Common
wealth and New South Wales Acts (not in
cluding any of those surveyed) have in
cluded aids designed to assist users' un-

Clarity 33 31

derstanding. Among these aids are intro
ductory notes to assist readers in finding
their way around the Act in question or to
tell them how the Act works. Another aid
is the use of a flow chart or algorithm to il
lustrate the procedural steps required to
be followed under the Act. Yet another
aid has been the introduction of examples
which are designed to illustrate how the
related legislative provisions are. meant to
function. Some legislative provisions are
now followed by notes that explain how
those provisions work.

So what may be inferred from the
analysis? While in the past one may have
been justified in criticising Australian leg
islation for containing legalistic words,
phrases and forms of the kind catalogued
above, this criticism seems to be no longer
valid, certainly not at least as far as most
Australian statutes are concerned. How
ever, the analysis is not conclusive. It
would be necessary to carry out further re
search to determine whether the syntax,
organisation and style of modem legisla
tive drafting was sufficiently free from the
characteristics associated with legalistic
writing, such as the excessive use of the
passive mood and too many ideas in one
sentence. Nevertheless, the fact that provi
sos no longer appear in modem Australian
statutes ·and a general impression gained
from reading some of those statutes sug
gests that other improvements involving
the syntax, organisation and style of Aus
tralian legislation might have been made.

14 E.g., instead of saying"An application made by a person under subsection (1)..." one is now quite likely to see"An
application ...". Also, phrases like "of this Act", "of this Part" and "of this section" have for the most part been omitted as
redundant, although such phrases continue to appear in New Zealand Acts.

IS E.g., "A person or persons have ..." rather than"A person has, or persons have ...".
16 E.g., "A person to whom section 10 applies ..." rather than "A person who is a person to whom section 10 applies .. .".



17 The Acts concerned were the Long Service Leave (Casual Wharf Employees) Act 1982, the Chiropractors Registration Act
1982, the Apple and Pear Industry (Crop Insurance) Act 1982, the Apple and Pear Industry (Miscellaneous Acts Repeal)
Act 1982 and the Prisoners (Interstate Transfer) Act 1982.
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On the other hand, it should not be as
sumed that the dramatic improvement ap
parent in recent Australian statutes has
necessarily flowed through to the prepara
tion of other kinds of legal documents. De
spite attempts by Eagleson (1990), Kerr
(1991) and others to educate lawyers as to
the benefits of plain language in legal
documents, a cursory glance at a few of
the legal documents prepared by lawyers
in the private sector would reveal that
there is a long way to go before legalese is
eradicated from the law. But even in the
private sector there are some encouraging
signs that the drive for plainer language is
having some effect, with a number of com
mercial organisationsadopting plain Eng
lish documents that -directly affect the gen
eral public.

Having established that the survey of
recent Australian statutes demonstrates a
clear trend away from vocabulary charac
terised as "legalese", one might reason
ably ask what has brought about the
change. Although not conclusive, I think
there is little doubt that one contributory
factor influencing the change was the Ken
nan speech mentioned earlier and the sub
sequent report of the Victorian Law Re
form Commission (1987). The report ar
gued that legal documents, and legisla
tion in particular, should be written in the
style known as "plain English" and
claimed that this style was compatible
with precision and was capable of express
ing complex policy. This style was also
claimed to be less time consuming than
the traditional style. But an earlier survey

I did of statutes enacted between 1982
and 1987 showed that in many Australian
jurisdictions the socalled traditional style
of drafting had already been abandoned.
For example, a survey of five Acts of one
Australian State passed in the early
1980S17 revealed a rate of only 0.70 items
of legalese per 1,000 words. A similar sur
vey of Commonwealth legislation passed
during the same period revealed no provi
sos and very little of the vocabulary nor
mally characterised as legalese. It would
seem therefore that, even before the 1985
Kennan speech and the Victorian Law Re
form Commission's Report, at least some
Australian parliamentary counsel were al
ready moving towards a style that
avoided legal jargon.

Despite recent improvements, criti
cisms still remain. The Chairman of the
House of Representatives' Legal and Con
stitutional Affairs Committee, Michael
Lavarch [now the Attorney-General] was
quoted in the Australian Law News (Au
gust 1992) as saying:

Despite some moves towards
plain English styles of drafting, it
seems that our laws are still unnec
essarily complex. We will be as
sessing whether there are ways of
drafting legislation which would
produce more simple but no less
precise laws.

He also pointed out that Australian
taxation law had often been criticised as
"impenetrable even for tax specialists".
The complexity of Australian legislation
was also the subject of criticism in Taxa-



18 Although enacted in 1936, this Act has been so heavily amended, particularly in recent years, that few of the Original
words remain.

tion in Australia (November 1992) which
reported on a computer test conducted by
the Victorian Law Reform Commission on
the Income Tax Assessment Act 1936
(Commonwealth).18 The test suggested
that to understand some of the sections of
the Act would require 12 years' schooling
and 15 years' tertiary education! There is
clearly still some way to go before we can
claim to have really usable statutes!
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APPENDIX 1 - OLDER ACl'S (pRE 1950)

(Note: "Pvo" represents "proviso"; "tp" represents tautological phrase or expression; and "Lp" represents Latin phrase or expression.)

Name or Ad No. of pages No. or sectiom aod No. or words (to Items or lepIese Items or legalese per
(es:dudlng ScbecIules DeaftSt SO) 1000 words
tables or L

provisions)

Commonwealth Acts

Wood Distribution of Profits Act 1948 11 33; 0 3,400 43 12.65

Parliamentary Retiring Allowances Act 1948 10 28; 0 3,800 22 5.79

Nationality and Citizenship Act 1948 19 53; 2 6,650· 38 5.72

River Murray Waters Act 1948 6 6; 1 4,100 61 14.88
1 preamble (8 pvos; 1 Lp)

Total '" 120; 3 17,950 164 9.14
1 preamble (8 PY05; 1 Lp)

New South Wales Acts

Charitable Collections Act 1934 16 21; 0 4,950 135 27.27
(J pvo; 2 tps; 1 Lp)

Technical Education Act 1940 56 86; 0 18,500 228 12.32
(8 pvos; 17 tps; 2 Lps)

Stock Foods and Medicines Act 1940 20 35; 0 6,600 128 19.40
(2 pvos; 17 tps; 2 Lps)

Horse Breeding Act 1940 12 17; 0 3,950 47 11.90
(6 pvos)

Total 104 159; 0 34'- S38 15.82
(17 pvos; 36 tp5; 5 Lps)



Name or Act No. of pages No. or sec:tiODS aod No. or wonts (to Items or legalese Items or IepIae per
(adudlog Sc:beduJes nearest SO) 1000 words
tables or

provlslons)

Queeosland Acts

Liens on Crops of Sugar Cane Act of 1931 11 23; 0 3.700 190 51.35
(10 pvos; 6 tps; 1 Lp)

Roofing Tiles Act of 1948 29 26; 0 9,500 204 21.47
(11 pvos; 14 tps)

-
Hide and Leather Industries Act of 1948 10 22; 0 3.000 19 6.33

(3 pvos; 1 tps)

Wheat Industry Stabilization Act 1948 10 19;0 3.100 56 18.06
(3 pvos; 3 Lps)

Total 60 90; 0 19,300 469 24.JO
(rl ros; 21 tps; 3 Lps)

South Austnilan Acts

Barley Marketing Act 1947 10 22; 0 3.000 17 5.67
(5 pvos)

Venereal Diseases Act 1947 5 7;0 1,500 30 W.OO

Building Materials Act 1945 9 17; 0 2,700 44 16.30

Total 24 46; 2 7,200 91 12.64
(5 pVClS)

Tasmanian Acts

Ringarooma and Cascade Water System (Agreement) Act 1947 9 11; 2 3.800 76 20.00
(3 pvos; 3 Lps)

Milk Act 1947 21 29; 0 7,200 67 9.31
(2 pvos; 3 Lps)

Exton Water Act 1947 13 30; 1 3.600 84 23.33
(l pvo; 2 Lps)

Total 43 70; 3 14,600 227 15.55
(6 PYOS; 8 Lps)



NlIIIle or Ad No. or ..... No. or sectioas mel No. 01 words (to Items 0I1epIese Items 0I1e&*se per

J (nduclllll Schedules aearest 58) 1000 wenIs
tables or

pnmsloas)

Vk:toriao Acts

Local Government (Streets) Act 1948 15 30; Q 4.500 107 23.78
(l pvo; 11 tps; 1 Lp)

Statute Law Revision Committee Act 1948 5 II; 0 1.450 27 18.62
(1 pvo; 2 tps)

Barley Marketing Act 1948 II 26; 1 3,150 26 8.25
(2 pvos; 2 tps; 1 Lp)

Cancer Institute Act 1948 13 27; I 3.350 57 17.01
(2 pvos; 5 tps; 1 Lp)

Total 44 94; 2 11,458 217 17AJ
(6 pvos; 20 tp5; 3 Lps)

, Western Australian Acts

Coal Mine Workers Pensions Act 1943 35 49; 0 12.250 142 11.59
(11 pvos)

Censorship of Films Act 1947 16 31; I 5.050 56 11.09

Country Towns Sewerage Act 1948 49 54; 4 17,550 249 14.19
(18 pvos)

Total 100 134; 5 34,858 447 12.83
(19 pvas)

Total - Commonwealth and all States 424 718; 15 140,350 1,153 15.34
1 preamble (98 pvos; 77 tps; 21 Lps)
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APPENDIX 2 - NEWER ACfS (POST 1990)

(Note: "Pvo" repruents "proviso"; "rp" represelllS lQIIIoiogical phrose or expression; and "Lp" represents !min phrose or expression.)

Name of Act No. of peges No. of sectIoDs and No. of words (to Items olleplele Items olleplae per
(exdudlng Scbedules nearest SO) 1000 words
tables of L

pro.wons)

Commonwealth Acts

Broadcasting Services Act 1992 96 218; 3 34,200 15 0.44
(2 tps)

Superannuation Guarantee (Administration) Act 1992 47 80;0 16.800 II 0.65
(3 Lps)

Disability Discrimination Act 1992 58 132; 0 21,SOO 51 2.37
(6 tps)

Total 201 430; 3 72,500 77 1.06
(I Ips; 3 Lps)

New South Wales Acts

Government Pricing Tribunal Act 1992 19 30; 4 5,300 2 0.38
(I lp)

Parking Space Levy Act 1992 15 32; I 3.050 9 2.95
(2 tps)

Swimming Pools Act 1992 29 41; 3 6,600 3 0.45
(3 tps)

Total 63 103; 8 14,9S0 14 0.94
(6 Ips)
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Name or Act No. or pages No. or sections ud No. or words (to Items or legalese Items or legalese per
(exdudlng Schedules .... SO) 1000 words
tables or

provisions)

Queensland Acts

Contaminated Land Act 1991 40 57; 1 14,600 33 2.26

L (7 tps; 2 Lps)

Grain Industry (Restructuring) Act 1991 54 92; 4 16,200 5 0.31

Transpon Infrastructure (Roads) Act 1991 55 93; 3 18,200 125 6.87
(42 tps; 6 Lps)

Total 149 242; 8 49,000 163 3.33
(49 ips; 8 Lps)

South Australian Acts

Wilderness Protection Act 1992 26 41; 1 8,700 5 0.57
(1 tp)

Survey Act 1992 26 63; 1 8,100 13 1.60
(Appendix) (5 tps)

State Government Insurance Commission Act 1992 12 30; I 3,850 5 1.04
(1 tp)

Total 64 134; 3 1O,6S0 23 1.11
(1 Appendix) (7 ips)

Tasmanian Acts

Perpetuities and Accumulations Act 1992 24 28; I 6,600 5 0.76
(1 tp)

Access to Neighbouring Land Act 1992 8 16; 0 2,000 5 0.25
(2 tps)

Subordinate Legislation Act 1992 12 18; 3 2,900 0 0

Education Provider.; Registration (Over.;eas Students) Act 1991 22 38; 0 6,300 12 1.90
(3 tps)

Total 66 100; 4 17,800 22 1.24
(6 tps)
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Nmne or Act No. or.-ces No. or IIedIoas ud No. or wards (to I.... orleplae Items or.... per
(odadlng Scbedules nearest SO) l_wwdI
tables or L

proYisioos)

Vic:torlanActs

Victoria Park Land Act 1992 17 19; 2 3,600 14 3.89
(8 tps)

Superannuation (Public Sector) Act 1992 15 21; 0 3,500 3 0.86

Swinburne University of Technology Act 1992 48 70; I 11,250 21 1.87
(II tps; I Lp)

Total 80 110; 3 18,350 38 7.JI1
(19 Ips; I Lp)

Western AustnIIan Acts

Western Australia Financial Institution Authority Act 1992 24 57;0 3,950 2 0.51

SGI0 Privatisation Act 1992 26 30; 2 3,800 18 4.74
(3 tps)

Coal Industry Tribunal Act 1992 30 39; 0 4,750 40 8.42
(7 tps)

Total 80 1%6; 7. 17.,SOO 60 4JII
(10 Ips)

Total • Commonwealth and aU States 687 1245; 31 205,7SO 367 1.71
~ (105 Ips; 17. Lps)
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Teaching Legal Writing
Skills

Penny Pether

[Lawyers' drafting skills are unlikely to
improve unless legal writing is taught
systematically in law schools. Here
Penny Pether, lecturer in law at the Uni
versity of Sydney and an experienced
teacher of legal writing, gives her views
on teaching law students how to improve
their writing.] -'

With a few notable exceptions, legal writ
ing skills teaching in Australian Law
Schools has been a practice more hon
oured in the breach than in the obser
vance. Commonly, where legal writing is
included in the curriculum at all, it forms
a composite subject with legal research.
Legal research is generally handed over to
already overburdened law library staff; le
gal writing is supposed to occur by osmo
sis and be assessed through the marking
of essays in substantive law subjects by
busy lecturers. Not surprisingly, then, law
teachers across the country complain
often with good cause of their students'
poor writing skills. So do increasing num
bers of their potential employers. As for
their future clients? Robyn Kina, who re
cently had her murder conviction over
turned by the Queensland Court of Ap
peal in effect because her lawyers' inade
quate communication skills deprived her
of the opportunity to raise a provocation
defence seems to speak for many of them:

With the lawyers, I guess I
couldn't open up to them, and for
some reason they just wouldn't lis
ten... lawyers talk in big words.
You think, "I wish they would use
ordinary words." And then you
think, "Maybe they don't know
them!" ....There are a lot of people in
jail who don't understand lawyers.

An obvious way to approach legal writ
ing skills teaching is to equip law stu
dents with the techniques developed by
the "plain legal language" movement.
More sophisticated "plain language" prac
titioners typically describe their approach
as "readercentred". This- fits neatly with
current trends in legal education which
promote"studentcentred" learning, and
with the movements to make legal serv
ices delivery "clientcentred". The risk
with this rhetoric, democratic and praise
worthy as most of us see it to be, is that an
uncritical acceptance of it tends to blind
us to the power of law's (and education's)
institutions and discourses, and the extent
to which at present that power tends to
benefit certain groups, and exclude and
discriminate against others.

What to do, then, to enable lawyers to
write and read law in ways that will make
it more responsive to the needs of a di
verse population? To fit them to make a
difference in a country in which only the
very rich and some of the very poor can
afford legal services? To save legal aca
demics the timeconsuming drudgery of
marking essays which at their worst can
be heartbreaking evidence of the func
tional illiteracy of their authors, many of
whom might prompt the despairing de
scription of a character from David
Lodge's Nice Work who described the
painful irony of teaching poststructuralist



theory to " young people who have read
almost nothing except their GCE set texts
and Adrian Mole, who know almost noth
ing about the Bible or classical mythology,
who cannot recognize an illformed sen
tence, or recite poetry with any sense of
rhythm." To equip the feepaying consum
ers of legal education with a market edge
which may help them secure and hold on
to work?

If anything is plain it is that they will
need such an edge in a legal employment
market made uncertain and extremely
tight by the collapse of the legal fees mar
ket in the early 90's, by pressures to
change the ways legal services are deliv
ered, and by the bumper crop of law stu
dents currently being trained. This last is
largely due to the recent dramatic in
crease in the number of Australian law
schools, many of which have yet to pro
duce graduates. I have taught remedial Ie
gal writing skills to lawyers who asked
for help in much better times for legal em
ployment than now. These lawyers were
at risk of losing their jobs or their careers
were stalled because they had emerged
from their university training with very
low levels of written language competence.

I teach legal writing skills at the Univer
sity of Sydney, where with the help of col
leagues like Mark Duckworth of the Cen
tre for Plain Legal Language and the en
thusiastic support of the Dean, David
Weisbrot, I am developing an integrated
legal writing skills training program
which is in its first year. Leaving aside for
a moment the political issues which I
touched on before, this may seem rela
tively straightforward to readers of Clar
ity: a perfect opportunity to train students
in the principles of plain language drafting
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before they have time to learn bad habits.
Indeed, it looks like an enviable task. Af
ter all, our undergraduate intake of over
200 is drawn from the State's best and
brightest matriculants: you have to be in
the top 2% of NSW's equivalent of A Lev
els to secure a place. And there is fierce
competition for entry to our small gradu
ate program: outstanding pass degrees or
strong honours degrees are the norm;
higher degrees not uncommon. An anec
dote may help suggest that the task is
trickier than it seems.

A staple "plain language" technique is
to use strong, active verbs. In recent
weeks a class of graduate law students to
whom I was describing the principles of
plain language drafting asked me to ex
plain what active and passive voice verbs
were. In their 20s and early 30s, these
"beneficiaries" of 1960s school curriculum
policies lack a knowledge of the way their
language works, and have no vocabulary
to describe it. This makes training them in
effective writing skills more or less impos
sible; unless we equip them with this ba
sic knowledge about English we cannot
go on to do the real work of training them
to communicate effectively in writing.

. Mark Duckworth has developed a pilot
program, of selfpaced computer tutorials
in legal writing skills which we are this
year trialling on our first year under
graduate intake. This program introduces
students to plain language drafting, but
also helps them acquire skills in basic Eng
lish grammar, syntax, and punctuation. It
is now clear that the graduates would
benefit from this program; we are explor
ing the feasibility of extending it to them
in 1996. I should make it clear here that
while increasing numbers of our students
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come from nonEnglish speaking back
grounds, socio-economic factors and edu
cational history can be as significant as
family language background in determin
ing the literacy levels of our students at
entrypoint.

There are other implications of legal
writing skills training which also bear on
curriculum design and implementation.
They range from the intensely practical to
the political and ethical. One of the most
basic is a consequence of the integrated
approach to skills training, which many le
gal education experts currently promote
as the "best practice" model. Meeting the
needs of colleagues who teach substantive
law subjects which ar-e the "homes" of
various stages of an integrated skills pro
gram raises fundamental issues about the
nature of the discipline, about learning,
curriculum, and assessment, and about
the purpose of legal education.

For reasons of equity and effectiveness
we need to devise curricula which will be
flexible enough to service a range of stu
dents. Some of them are effectively func
tionally illiterate in the University context
in a textbased discipline like law. At the
other end of the spectrum are students
who are highly skilled, but find it difficult
and indeed disturbing to comprehend
that not everyone reads things in the way
that they do or with the ease that they do.

Resourcing remedial literacy programs
is resourceintensive: most University man
agements put it in the "toohard" basket
and underfund it, despite rhetoric aimed
at the lucrative market in overseas feepay
ing students. Language and Learning Cen
tres, overburdened and underresourced,
often quite rightly assign low priority to

assisting the academic elite enrolled in
law schools: there are many students who
need their scarce resources more than law
students do. And how many legal aca
demics really have the skills to diagnose
what I will for now call the literacy "prob
lems" of their students, or to design and
deliver remedial literacy programs? After
all, the U.S. experience suggests that many
law school writing instructors fall into the
job because it is one typically assigned to
junior, untenured staff members.

There are the ethical issues raised in
teaching a multicultural clientele in a way
that can suggest and reproduce monocul
tural values and practices. For example,
how does a teacher service Koori students
whose first language is Aboriginal Eng
lish, and whose teachers in substantive
law subjects may (often unknowingly) pe
nalise them for using Aboriginal English
in assessment tasks? Is legal writing skills
training empowering for such students, or
is it a species of violence, a colonial practice?

One response is to approach the task,as
enabling bicultural competence, and this"'"
requires legal writing skills programs
which discard the traditional division be
tween skills and content, which theorise.
and contextualise skills teaching in ways
which to date are foreign to the Austra
lian experience, and, as far as I can tell, to
the experience in the U.s. and the U.K.
This in tum requires a commitment by fac
ulties to exploring new ways of teaching
law, a big task in a tertiary education sec
tor which has moved rapidly from a meri
tocratic to a democratic model, without
proportionate increases in funding.

These are significant challenges, but the
unique combination of staff with interest



and expertise in legal writing skills train
ing and a faculty which is about to em
bark on skills teaching in ways which
make it both "smarter" and resource effec-
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tive suggests that the Sydney experience
may provide some useful models for re
vamping thisCinderella subject.

I run two-day courses in official writing for organisations (on their premises and conditions)'
could I do something for yours?

Usually about a dozen people; samples of their individual work submitted first, analysed
personally and criticised constructively in writing (not in public).

Clients who have tried it and come back for more: the Public Trust Office, Institute of
Chartered Accountants in England and Wales, John Lewis Partnership, Lord Chancellor's

Department (Clarity distributed to all participants), Treasury, Building Research Establishment,
and so on.

Delighted also (separately) to coach individuals by correspondence.

John Fletcher, 68 Altwood Road, Maidenhead, SL6 4PZ

Tel: 01628-27387; fax 01628-32322

PIQin k:w1guage in ~COiIIICA.1s:
-'

U.K. implements E.U. directive

The British Parliament has now
passed legislation implementing
the European Union directive re
quiring plain language in con
sumer contracts (reported in
Clarity 31 [Oct 1994, p. 9]). Un
fortunately, CLARITY'S recom
mendations were not adopted,
and our criticism of the draft ap
plies equally to the final version.

Nor did the government meet
the 1 January deadline set by
Europe. Statutory Instrument
3159 of 1994 does not come into
force until 1 January 1995.

Many "plain English" consumer
documents have been appear
ing, though their standard is un
even. Others are in last-minute
preparation. However, in the
last month before the change
comes into force legalese re
mains the norm.

We hope CLARITY members
will rely on the new law to pres
sure for change.

Law Commission criticis. obscure
laws

~ In its latest Report, the Eng
lish Law Commission has
condemned the poor drafting
of many of England's laws.
In the introduction to the Re
port, the Commission's chair
man, Mr Justice Brooke, says:
'''Bad law wastes money".
The criminal law was a good
example. But there were oth
ers as well: "large swaths of
trust law, and landlord and
tenant law ... are antique, ob
scure or impenetrable, and
the bill for bad law goes to
those who have to use it.

The Law Commission 29th An
nual Report. HSMO. ISBN 010
224-495-2.
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Implementation in our firm

With the informal management structure
of our firm, we have been able to:

The Small Firm
Perspective
KabosElder

*

*

use of layout and print techniques,

attractive packaging of the final product.

John Kabos * introduce plain legal language with
out bureaucratic delay,

* react to problems quickly,

* translate precedent documents to
plain legal language when required,

[Many large Australian law firms have
moved to plain language. Some have in
vested large amounts of time and money
in training staff and developing plain lan
guage precedents. This article looks at
plain legal language from the perspective
of small firms, who lack the resources of
the mega-firms. John Kabos is a partner
in a two-partner firm in Sydney.]

*

*

achieve uniformity throughout the
firm immediately,

adopt a radically plain form of legal
language.

Benefits for our clientsPurpose of this paper

To highlight our experience in the use of
plain legal language over the last four
years.

* Correspondence from us is easy to
read and respond to.

Nature of Kabos Elder

Our firm is a 2 partner, 1 associate firm
providing commercial legal advice to mid
dlesized businesses.

Our view of plain legal language

Plain legal language involves satisfying
our clients' need to understand our prod
uct. We achieve this by: . * Our clients' commercial dealings are

more effective.

Our clients have greater confidence in
our advice.

*

* We promote our clients' self esteem by
consciously avoiding a communica
tion snow job.

* Our clients can understand documents
prepared by us.

concentration on clarity,*

* careful analysis and sorting of
information,

* simple but precise wording,

Benefits for our firm

* Communications with our clients and
our colleagues are simpler.

* sensible punctuation, * Our advice is more readily accepted
by our clients.
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Observations

* The risk of a negligence claim is re
duced because our clients understand
the documents and the correspondence.

* Our clients recognise that we are mak
ing a contribution to their business
rather than being a necessary evil.

* Some clients find our radically plain le
gal language too abrupt. They admit
that the relevant information is easy to
find and accept it after a while.

transaction being documented and the
applicable law. We have to put greater
effort into.the task than if we simply
use a precedent.

* The cost of producing documents for
the first time in plain legal language is
frequently greater than simply follow
ing an unintelligible precedent and
making a few changes. In m<?st cases,
because of the perceived benefit of the
product, our clients have been pre
pared to bear the cost.

* Drafting in plain legal language re
quires an intimate knowledge of the

Once you start using plain legal lan
guage, clients expect you to continue using
it. Implementation is a oneway trip.

* Some intermediaries, such as mer
chant bankers, consider that if legal
documents and transactions are under-
stood by the clients their role will be -----
diminished. If their only contribution
is because of legalese, then that may
happen.

Here's your chance to have your
views considered. Comments to
Mark Adler, please.

Clarity JJstyle"

Do you find Clarity too heavy?
Too light? Just right?

At its meeting on 18 April, the
CLARITY committee considered
the style of this Journal.

* When we are not in control of the
drafting and an unintelligible docu
ment is imposed on our client, we pre
pare a highlights memorandum set
ting out the key issues in plain legal
language and crossreferencing those
to the submitted document. To make
the highlights memorandum effective
it is important to group the key issues
logically and not necessarily follow
the order of the submitted document.

Some solicitors consider it important
to use only words and phrases that
have been tested in court. This is illogi
cal, as the involvement of court has
usuallybeen required because the
words could not be understood.

Some solicitors do not believe that
plain legal language is sufficiently pre
cise and seek amendments drafted in
legalese. We decide on the merits of
the substance of the requested amend
ments and translate the substance to
plain legal language.

*

*
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Pollies to Speak in Plain
English

Anne Sarzin

[In 1994 the Centre for Plain Legal Lan
guage at the University of Sydney, and
the New South Wales Parliamentary
Counsel's Office, produced a joint report
on revamping the design of legislation.
The report, entitled "Review and redesign
ofNSW legislation" _ifas noted in Clarity
31, p. 4. The NSW government has decided
to implement the report. The following ar
ticle appeared in the University of Sydney
News, 31 May 1995. It is reproduced with
permission.]

All NSW legislation will be set out accord
ing to the design guidelines established
by Sydney University's Centre for Plain
Legal Language, in consultation with the
Parliamentary Counsel's Office.

The new design has been accepted by
the State Government and will be used for
all Bills introduced into Parliament.

\

\
This achievement by the Centre for

Plain Legal Language coincided with Na
tional Law Week (2127 May), which was
launched by the Governor of NSW, Rear
Admiral Peter Sinclair.

The Governor had commented on the
importance of current initiatives to sim
plify or define the law in plain English.
"When comprehension becomes a casualty

of technical detail, then confidence in the
legal system will also suffer," he said.

If this causes breaches of the law
through ignorance, or greater need
for professional involvement,
which may be beyond the reach of
many, then the adverse conse
quences will be compounded.

The design of the format was the result
of collaboration between the Centre's di
rector, Mr Mark Duckworth, and Mr Den
nis Murphy of the Parliamentary Coun
sel's Office. Their project aimed to im
prove the readability and the appearance
of legislation.

"The new design makes legislation eas
ier to use," Mr Duckworth said.

It will undoubtedly lead to the
best designed legislation in Austra
lia - and our format has already
been acclaimed by legislators in
Canada, South Africa and the
United States. Userfriendly legisla
tion is vital to increased access to
the law.

The Centre and the Parliamentary
Counsel's new design is the culmination
of several years' work, which included a
discussion paper, extensive consultation
and testing. The new design - fully ac- .
cepted by parliamentarians and practitio
ners in publishing and law - will be used
for all Bills prepared for introduction or
exposure in 1995.

In a letter sent last week to Mr Duck
worth, Mr Murphy thanked the Centre
"for the invaluable work that has been
done in developing and testing the new
design".

Some of the features of the new design
for NSW legislation are: better numbering



of sections and subsections for scanning;
more space between sections and para
graphs; fewer capital letters, especially in
headings; easier-toread text; and punctua
tion reduced to the necessary minimum

Mr Duckworth said

Plain language is much easier than
just words. It's about organising
ideas so that they make sense to
the reader, and designing docu
ments to make them clear and
easy to use.

The Centre's major breakthrough in deter
mining the design of NSW legislation has
been accompanied by a comprehensive
teaching program at the University to pro
mote the use of plain legal language.

Law lecturer Penny Pether who helpe<:i
thc Centre implement a teaching program
this year, said 600 law undergraduates
were currently involved in different parts
of the program.

This is the beginning of a program
aimed at integrating legal writing
skills training into our curriculum.
The range of teaching initiatives in
cludes computerised plain lan
guage drafting tutorials available
in language laboratories. The tuto
rials were developed by the Cen
tre in conjunction with the Depart
ment of French.

\

\
The principles of plain legal writing

will also be included in the Law School's
firstyear core course on Legal Institutions.
The teaching initiative also includes a spe
cial program of plain language and legal
writing skills training tutorials for secon
dyear students on the CamperdownDar
lington Campus and for firstyear gradu
ate students at the Law School. "We will
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extend that program in future years," Ms
Pether said.

The Dean of Law, Professor David
Weisbrot, said the University's Centre for
Plain Legal Language in the Faculty of
Law had already been internationally ac
claimed for its major initiative devoted to
simplifying legal language in Australia.

By helping to save time and 
money and by reducing the inci
dental costs of business, they have
achieved a micro-economic re
form, and at the same time have
made the law more accessible to
people in the community.

News from Australia

Queensland

The Queensland Law Society has set up a Plain
English Committee. It has also announced a
number of initiatives to encourage lawyers to
write in plain language. The Law Society's Plain
English campaign was launched on 15 May by
Mark Duckworth, Director of the Centre for
Plain Legal Language, and by Queensland solici
tors Joe Tooma and Kevin Copely. At the
launch the Law Society announced a new award
for the best articles in the Law Society's publica
tions Proctor and the Queensland lAw Society Jour
nal. The Law Society also announced a will
drafting competition. Solicitors have been given
a set of facts on which they must draft a will in
plain English.

Tasmania

On 27 May, the Tasmanian Law Society organ
ised its first intensive workshop on plain legal
language. The workshop was run by Mark
Duckworth and Veronika Maddock (Deputy
Chief Parliamentary Counsel for Tasmania).
The workshop was sponsored by the Hobart
law firm of Dobson Mitchell & Allport. The
workshop, which was part of Law Week, was
oversubscribed. The 55 solicitors from around
Tasmania who met in Hobart for the workshop
showed the increasing commitment of practitio
ners in both the public and private sector to us
ing plain language in the law.
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Australian Language and
Literacy Council- Plain

English Projects

who need easy to read, accessible litera
ture in English. It includes Australians
from non-English speaking backgrounds,
intellectually disabled people, adult liter
acy students and Aboriginal and Torres
Strait Islander people.

Lillian Armitage

[CLARITY member, Lillian Annitage, Na
tional Precedents Manager, Minter Ellison
Solicitors, reports on a plain language pro
ject being undertaken by the Australian
Language and Literacy Council.]

The Australian Language and literacy Coun
cil is currently preparing--fonnal advice to the
,Australian Federal Minister for Employment,
Education and Training on plain English
and accessible reading materials.

To carry out the ministerial reference,
the Australian Language and Literacy
Council has appointed consultants to
carry out the following four projects:

* Project 1- Identifying the needs of
specific groups for accessible reading
materials

* Project 2 - Best practice in the public
sector (two sites)

* Project 3 - Best practice in the private
sector (two sites) excluding the legal
profession

The Council is required to review cur
rent developments and assess needs in
plain English and accessible reading mate
rials in the public and private sectors to:

For the purposes of the advice, the con
cept of plain English and accessible read
ing materials includes the notion of devel
oping reading materials which provide ac
cess to infonnation, literature and docu
ments by all Australians, including adults

* Project 4 - Review of activities in
plain English and the law.

To carry out the project we:

1. Identified and evaluated examples of
documents available for the general con
sumer market in the following areas:

residential leasing

insurance

*

*

Project 4 required us to identify and
evaluate the effectiveness of activities in
the legal profession which have been spe
cifically directed at providing accessible
documents in plain language.

Minter Ellison, one of Australia's lead
ing law finns, was engaged to carry out
Project 4: Plain English and the Law.
Fiona Beith (also a CLARITY member)
and I carried out the project.

develop and recommend a strategy to
assist in implementing Australian lan
guage and literacy policy.

assess the needs of specific groups of
adult readers for accessible reading \
material

map current achievements in terms of
social, economic and other indicators

*

*

*
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* providing advice.

3. carried out a brief overview of the ac
tivities of the bodies listed below, di
rected at providing accessible legal
documents:

We did not examine the activities of in
dividuallaw firms or legal practitioners.

We submitted our report to the Austra
lian Language and Literacy Council at the
end of April1995. Under the terms of our
consultancy, we cannot publish our re
port for a further six months. However, I
can say that overall, our investigations
showed that there have been m'!Jly at
tempts to provide legal documents in ac
cessible language for the consumer mar
ket. The most significant advances have
been made in the consumer insurance and
bankmg markets. But there is still a long
way to go. There are may areas where the
development of accessible legal docu
ments in plain language has been slow.
Also, the majority of standard form docu
ments produced using plain language
principles have been prepared for use by
readers from English-speaking back
grounds with reasonable levels of literacy.
Largely, it has been left to community le
gal advice centres to make legal docu
ments more accessible to people from non
English-speaking backgrounds and to
people with disabilities.

federal and state governments

bodies that regulate or influence the
implementation of the law (Trade
Practices Commission, Life Insur
ance Federation of Australia, Insur
ance Council of Australia, Banking
Ombudsman).

the courts

public education

training members of the legal pro
fession

*

*

*

*

*

*

*

*

retail leasing

conveyancing

residential building

* banking.

2. reviewed what activities (apart from le
gal drafting) have been undertaken gen
erally in the legal profession to make
documents more accessible to the con
sumer, including:

More~ews on American Bar Assodation's Annual Meeting

As we mentioned in the last issue, the 1995 annual meeting of the American Bar Association will in
clude a program on plain language, sponsored by the Committee on Communication Skills (for
merly the Legal Writing Committee).

The program is to be called "Clear Writing Pays: the Benefits for Lawyers and Clients". Speakers
.include the Honorable Judith S. Kaye (Chief Judge, State of New York Court of Appeals), Duncan
MacDonald (Citibank, New York), Kenneth Gluckman (Chrysler Corporation, Detroit), Christo
pher Balmford (Phillips Fox, Melbourne, Australia), and Bryan Gamer (LawProse, Dallas, Texas).
Balmford and Gamer are members of CLARITY.

The program is being organised by Joe Kimble, another member of CLARITY. You can contact him
at Fax (USA) (517) 334 5748.

The program will be held on August 6, from 9.00 to 12.00, at the Park Hyatt Hotel, Chicago.

We will report on the program in the next issue of Clarity.



50 Training Lawyers and Making Change

Training Lawyers
and Making Change

Mark Duckworth

[Mark Duckworth is Director of the Cen
tre for Plain Legal Language, Faculty of
Law, University of Sydney. As part ofhis
work at the Centre he runs many training
courses for judges, solicitors and public
administrators. The Centre is also in
wived in setting up new programs for
teaching law students ab~ut plain lan
guage and legal writing. In this article
Mark explores some of the issues faced
when training law students and judges in
the plain language process.]

This article is about training law students
and judges. It might seem strange to link
together the two ends of the legal world:
those just beginning to study the law and

\

those who mak~ it. But they are closely
linked - the way judges write has an im
portant influence on the what law stu
dents learn about the value the profession
places on communication skills.

In Australia, most law schools place lit
tle emphasis on teaching lawyers commu
nication skills. There is more emphasis
than there was, but generally legal writ
ing is given only a couple of weeks in a
crowded first year program.

In later years, some subjects go through
the forms of common commercial agree
ments. There are some very fine optional
courses on legal drafting. But it is possible

for a law student to get all the way
through with very little understanding of
how to write clearly, let alone the more
complex issues of testing effectiveness
with the actual audience.

To improve the standing of legal writ
ing two things have to happen:

* the legal profession has to value com
munications skills

* law students have to know this.

Law students who want to work in the le
gal profession concentrate on what they
think law firms value: company law, tax,
contacts, property, advanced company
law.

I have heard partners in many law
firms comment on the poor quality of the
writing produced by recent law gradu
ates. The law firms themselves are partly
to blame for this. In this world of Total
Quality Management, communication is
often the bit that gets left out. Research·
and analytical skills, knowledge of legal
principles are all stressed, but the means
by which everything else happens is ig
nored. It is like building a vast new fac
tory, but still leaving the old rusty water
pipes.

Traditionally, law students were pre
sumed to know how to write. They were,
and are, taught how to unravel complex
judgments, statutes and contracts. In turn
they learn to write based on these models.
It is a skill for which the apprenticeship
model is still seen as appropriate.

Thing are changing. Certainly the profes
sion is taking the issue more seriously. Both
the New South Wales and Queensland Law
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What law schools think of plain language

Computer assisted learning

,

Overall, the results wer'e encouraging, but
showed that much remains to be done.

...

a series of "pop-up menus" that lists
possible answers for students to
choose from

*

The Centre produced a manual and a
set of exercises on the computer. Felicity
Kiernan and Chris Norton did much of
the actual work in producing the exercises
and the computer's responses to correct
and incorrect answers. The course uses
two basic types of exercise:

* blanks in sentences that the student
must complete.

With a computer based course, each
question must have only one answer or a
very limited number of them. This means
that the computer cannot assess all possi
ble alternative answers. In these cases, stu
dents are not marked as being wrong, but

could not go and hire 40 tutors to teach
the 240 students, so I started to develop
the idea of computer based tutorials.
Luckily, shortly after the project began, In
grid Silver started working at the Centre.
She was a law student and had just com
pleted a Master's degree in linguistics.
She put the Centre in touch with Dr
Marie-Therese Barbaux-Couper and
Michelle Lenin from the French-Studies
Department. They had developed a
means of teaching part of the first year
French course by using the computers in
the Language Centre. They had also devel
oped a similar course for first year Japa
nese. We worked out that the shells they
had created for their computer assisted
courses could be adapted to suite our
needs. What the Centre had to do was de
velop the content to put in the shells. We
also had to work out if our course needed
any new shells.

all but one said that their faculties con
sidered it a priority to teach students ef
fective communication skills. The one
negative wrote "no - unforttmately".

all said that, as far as they could gener
alise, their faculties favoured the use.
of plain language

*

*

In late 1994 I was asked to develop a le
gal writing program for first year law stu
dents at the Law School. The resources
available to do this were limited. We

* every respondent said that their faculty
taught legal writing in some form. Three

. universities have courses that were spe
cifically devoted to legal writing

Although law schools are placing more
value on teaching legal writing skills, it is
still difficult to convince the majority of
law students that it is a skill they should
concentrate on. For this reason, the Centre
has been developing a computer assisted
legal writing course at University of Syd
ney Faculty of Law.

The Centre recently carried out a survey
of law schools in Australia. I will report
on the results of this more fully in a later
edition of Clarity. Of the 24 law schools in
Australia, 14 have replied to our question
naire. In brief, some of the results were:

Societies have plain language committees.
More and more law firms are adopting
plain language policies. But the greatest
change must happen at law school.
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. were invited to compare their answer
with our suggested response. In all cases,
once a student has answered a question, a
correct answer is displayed with a de
tailed explanation of the issues involved.
Students are not assessed on the course,
but it is compulsory for them to do it.

The program also has on-line help and a
series of buttons that display cartoons and il
lustrations. These were there to make the tu
torials a little "lighter" and to emphasise
some of the points through humour.

You cannot change a person's style in 4
sessions on a computer. But our aim was

"" to raise the students' awareness of the
problems with the way lawyers tradi
tionally write, and

"" to teach them about sentence structure
and word choice.

The pilot of this new course finished in
June 1995. We surveyed the students to
find out what they thought of it. The re
sults were very en.couraging. Of the 112
students surveyed:

,
"" 71% said that their knowledge of plain

language had improved

"" 65% said that their knowledge of
grammar had improved

To the question "Has the course made
you more aware of the problems with the
way lawyers traditionally write", 70%
wrote "yes". In terms of actually changing
the way students write, the course may
have achieved less: only 45% wrote that

they thought it had improved their style.
However, this is still quite a large num
ber. As any teacher of writing skills
knows, you need to give students a lot of
practical exercises. Because of the nature
of the course, the computer can only give
limited practical experience. We had to
have exercises that tested knowledge of
problems rather than ability to write.

It is clear that the course did raise con
sciousness of the problems with tradi
tionallegal writing. This is a very impor
tant first step, because you cannot help
people improve unless they know the
problems they must overcome.

Judges

One of the greatest problems in training
law students is that so much of what they
read is badly written. Some of the worst
writers are judges.

Over the past few years, judges in Aus
tralia have been put under intense scru
tiny. Part of the problem is with the way
they write. Former Australian Chief Jus
tice Sir Anthony Mason recognised this
when he wrote:

Unfortunately, judgments do not
speak in a language or style that
people readily understand ... The
judgment is so encrusted with the
doctrine of precedent that it tends
to be forbidding. The lesson to be
learned is that if we want people
to understand what we are doing,
then we should write it in a way
that may make it possible for them
to do SO.1

1 Opening address to the New South Wales Supreme Court Judges Conference, 30 April 1993.



One of the most difficult tasks is training
judges and tribunal members to do this.
Recently I have been involved in training
workshops for members of some courts
and tribunals.

It is many years since Lord Denning
created a new format and structure for
judgments. In The Closing Chapter Lord
Denning explained:

At one time judges used to deliver
a long judgment covering many
pages without a break. I was, I
think, the first to introduce a new
system. I divided each judgment
into separate parts: first the facts;
second the law. I diVided each of
those parts into separate headings.
I gave each hegding a separate ti
tle. By doing so, the reader was
able to go at once to the heading
in which he was interested: and
then to the passage material to
him.2

Many judges and tribunal members still
write in long passages of undivided text,
unaware of the changes Denning sug
gested over 30 year ago. I always feel that
I have achieved something if at the end of
one of the workshops, the participants
know how to use headings properly.

\

I know I had at least one success. I was
running a session for a tribunal and one
tribunal member, made it clear that she
was there under protest because she knew
how to write. She spent the first part of
the session editing one of her own deci-

2 The Closing Chapter London, Butterworths, 1983 p.64.
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sions. Gradually she began to take notice
of what I was saying. At the end her atti
tude had changed. She said she had learnt
something after all and held up the deci
sion she had been working on - she had
added headings throughout.

The plain language process

Training courses make the participants
aware of the problems with their writing.
They can open peoples' eyes, show them
some techniques and give them time to do
some practical exercises. Courses alone can
not transform a bad writer into a good one.

I always emphasise that producing
plain language documents involves a
process. This is something that all lawyers
from law students to judges have to un
derstand. Plain language is not simply
changing words and design, but a process
that includes those who use and adminis
ter the existing documents. There is no al
chemy that turns base metal into gold.

Changing attitudes to the worth of le
gal writing means bringing about the cul
tural change. This change is happening in
the profession and it involves many fac
tors. One of these is training lawyers at all
stages of their careers how to communi
cate effectively. We must use all available
methods to do this and help increase the
rate of change.
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Illiterate laws dispatched

Some of our readers may know of the publication Dispatc~. Appearing under the
banner of the League for Literate Laws, it takes American legislative drafters to task
for the appalling standard ofmuch of their work. It is both witty and intelligent,
and pulls no punches in its acerbic condemnations of the very worst examples of the
drafters' art.

The editor of Dispatch is Mr John Bell, a CLARITY member. Mr Bell writes as follows:

Through Dispatch I have waged a solitary (and largely unavailing) campaign to im
prove the way federal statutes are written in the United States. I try to do this with
some humor, using examples of the kinds of statutory prose that I consider a dis
grace to any government-and certainly to one claiming to be democratic. I have no
problem finding examples. Wordy, pretentious language is the favored style of
Washington statute writers, although with many variations reflecting the traditions
of different committ-ees and federal agencies.

Dispatch appears under the name of an organisation-the League for Literate Laws 
but in fact there is no organisation. The League is just me. I call it a mythical organi
sation because that seems to fit the spirit of an endeavor that most informed ob
servers over here would consider quixotic.

Dispatch is free. I send it both to those who ask to receive it and to those who don't
ask for it but who I think need to see it. My subscribers-those who ask-now in
clude many language buffs but also a significant number of those in this country
who are well known for their interest in improving legal writing. Many of those
who receive it without asking are members of Congress, Congressional staff and
people in the federal executive branch agencies who have responsibilities connected
with legislation. Total circulation for an issue averages 600.

I was a legislative attorney for much of my working career. Now retired (so long as
nothing interesting comes it), I've been writing Dispatch for a little over five years,
producing issues when time permits and inclination prods. I have changed the for
mat with the last issue-abandoning the tabloid format for a more conventional
newsletter style. I liked the irreverence of the tabloid" but the new design simplifies
production, lowers my cost, permits higher quality paper, and makes it easierJor
readers to reproduce and pass copies or extracts on to others.

Enquiries to John A Bell
9405 Mellenbrook Road
Columbia, MD 21045
United States of America
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®
JURICOM

JURICOM inc.
Since 1982

Forall the
rightwords I

LEGAL TRANSLATION DRAFTING
PLAIN LANGUAGE CONSULTING

Seminars and courses on advanced writing
skills (including plain English for lawyers)

Experts incontracm, flnance
and forensic medicine

French' English' Spanish
Editing and design

of plain legal documents

(514) 845-4834

Fax and modem: (514) 845-2055
1140 de Maisonneuve West, Suite 1080,

Montreal H3A 1M8,
Quebec, Canada

Martin Cutts
69 Bings Road
Whaley Bridge

Stockport SK12 7ND
Tel: 01663-732957 Fax: 01663-735135

J

r- Clare Price~
LGSM. ALAM. SRD.

offers two 3-hour tutorials
at your firm or her London studio

each accredited under the CPD scheme and costing
£150

SPEECH CLARITY

CLARITY SEMINARS
on writing plain legal English by

Professor John Adams
(concentrating on property and commercial law)

28 Regent Square, London E3 3HQ
Tel: 0181 981 2880

Trevor Aldridge QC
(concentrating on property documents)

Birkitt Hill House, Offiey, Hitchin, Hertfordshire
Tel: 01462768261 Fax: 768920

and

Mark Adler
(general drafting) (contact details on page 2)

Seminars last 3hrs 30mins (inc 20-minute break).
Mr Adler's is accredited under the CPD scheme,

with a 25%uplift. Accreditation of the other
seminars is under discussion.

The standard fee is £600 plus expenses and VAT,
but an extra charge may be negotiated for

long-distance travelling.

Please contact the speaker of your choice.

0171 735 3156

Vowels and consonants
Audibility

Modulation
Phrasing

Preparing a talk or speech
Emphasis

Distinctness
Use of notes

Platform technique

Tel: 01980 620235

Voice production
Phrasing
Modulation
Audibility
Use of visual or audio aids
Persuasion

PUBLIC SPEAKING

Voice production
Distinctness
Inflection
Stressing
Basic public speaking



CLARITY: Membership renewal form

Do you need to do anything?
Subscriptions fell due on 1st September

Please return this form with a cheque for £15 or $25US (or £5 if you are an unsalaried
student), or complete the standing order form, unless:

• You have already paid, or completed a standing order; or

• You joined during 1995
(in which case you do not need to renew until next year).

When replying, please give your name, and
add any details that we do not already have.

A

Individual member's name I \
Occupation I t'
Professional aualifications if different I
Specialist fields f

I

Firm to which individual belongs (orI
which is a member in its own riaht)

Contact name if firm is a member I
oxi

Please send this form to

Nick O'Brien, 4 Brick Court, Temple, London EC4Y 9AO, England
(OX 404 Chancery Lane)

with a cheque or completed standing order form for the subscription.

(Your details will be kept on computer)

Standing order I
To I -

BankDlc

Branch I account 0248707 at the
~-~

Cranbrook branch of LLoyds BankSort code

Branch
(sort code 30-92-36)

address
quoting CLARITY's ref

Alc name
................................[we will insert this]

£15 immediately, and [we will delete this
Alc number line if presented befor 1st Sept]

, Signed £15 each 1st September.
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