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I. INTRODUCTION.
1, . Qutline of the case

a) The legal situation

1) The five applicants, one Judge (Mr. J#lrgen NUSSBRUCH), one

public prosecutor (Mr, Gerhard KIASS) and three varristers (MM,

- Peter LUBBERGER, Hans-Jfilrgen POHL, Dieter SELB), are German :
citizens living in Mannheim and Heidelberg regpectively.

The applicants lodged a constitutional appeal with the
Federal Constitutional Court. (Bundesverfassungsgericht) complaining
of certain restrictions concerning the secrecy of mail and .
telecommunications, :

2) Art. 10 of the Basic lLaw (Grundgesetz =-GG) of the Federal
Republic originally guaranteed the inviolability .of the secrecy of
mail, post and telecommunications with the exception that’
reatrictiona could be ordered pursuant to a law (Gesetz)(1l). 1In
1968 Art. 10 GG was amended and now reads as follows: '

"Artiecle 10

(1) Secrecy of the mail, post and telecommunications
shall be inviolaeble, :

{(2) Restrictions may be ordered only pursuant to a law.
Where such restrictions are ordered for the purpose of
protecting the free democratic constitutional order,. or
the existence or security of the Federation or of a

Land, the law may provide that the person concerned shall
not be notified of the restriction and that legal remedy
through the courts shall be replaced by a system of
ecrutiny by organs and auxiliary bodies appointed by the
pe0p1e 8 elected representatives."

3 The Act of 13 August 1968 (G10) published in BGBL I, r. 949(2),
regtricting the secrecy of the malil, post and telecommunications
(supplementing Art, 10 of the Basic Law) specifies the cases in

which restrictions as provided for in Art, 10(2) GG may be imposed anc
the procedure to be followed in suéh cases,

Art, 1, Sec. 1(1) of the G0 authorises the authorities,
for the protection of the constitutional order of the Federation .
and of the L&nder, to open and inspect communications which are
subject to the secrecy of the mail, post and telecommunicetions,
to monitor telegraphic megsages and to monitor and record telephonse
conversations in a number of specified cases, inter alia, .
if this appears necessary for the protection of the tree democratic
constitutional order, the existence or the security of the -

' Federation or of a Land.
A

(1) 0ld version of Art.'lO: "Secrecy of the mail, post and tele-
communications shall be inviolable. Restrictions may be ordered
only pursuant. to a law."

(2) Bundesgesetzblatt.
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: Pursuant to Art. 1, Sec. 2 of G 10, restrictions may be :
ordered under Sec. 1 if "there is factual evidence for suspecting

.fj'that a person ... plans to commit, . is committing or has commltted"'

. certain criminal acts such as treason and acts endangering peacey .
. the internal or external securlty of the State or 1ts democratic
:'constltutlonal order, : :

: Art. 1, Sec. 2 (2), (phrase 2) of GiO provides:

"It (the order) may only be directed against the suspect
or such other persons who may, on the basis of specific
evidence, be presumed to receive or forward communications
- .. - intended for the suspect or emanating from him or whose
-+ telephone the suspect may be presumed to use.“

' According to Art, 1, Sec, 4 of G1O, restrlctlons under Sec. 1
may be ordered only on appllcatlon. AppllcatLOns may be made by
the heads of certain authorities, which are énumerated, Orders

" under Sec, 1 are given by the competent supreme Land authority or
~a Federal Minister respectively, The validity of the orders is
limited to a period of not more than three months, extensions

may be granted on gpplication,

- 4) © Art, 1, Sec. 5(5) of GlO pTOVldeS.

- "Phe person -concerned shall not be-notlfled of restrlctlve
measures, " .

‘o Art, 1, Sec, 9 reads:

- (1) The Federal Minister referred to under Sec. 5(1) as
being responsible for ordering restrictive measures shall
report on the application of this law at intervals of not
‘more than six months to a Board (1) consisting of five members.
. of Parliament appointed by the Parllament (Bundestag).

(2) The competent Federal Minister shall report each month.
to a Commission (2) on the restrictive measures ordered by
‘him, The Commission shall decide ex officio or on receipt
- of complaints.as to the admissibility and necessity of such
" restrictive measures. Any measures which are declared
.- by the Commission to be inadmissible or unnecessary shall -
* . be rescinded immediately by .the competent Federal Minister,

(%) The Commission shall be composed of a Chairman, who
shall have the qualification to be appointed:as a judge,
“and two assessors., The members. of the Commission shall
- perform their duties independently and shall not ‘be
. reguired to comply with instructions. They shall be
" _appointed by the Board referred to under para. (1) after
.consultation with the Federal Government.,"

, {I) In this Report mentioned as G10 Board
(2) In this Report mentioned as G10 Commission
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Art, 1, Sec. 9 (5) reads:

"(5) There shall be no legal remedy through the courts
in respect ‘of the 1mpo;1t10n and execuulon oi estrlctlve
measuires. f .

Ars., 2 of G 10 contains provisions amending tne Code of
Crininal Procedure (utPO), as to the adm15510111tv of monitoring
and sound--recording of telecommunications in connection with
criminal proceedings. BSuch monitoring mey now be ordered by
a judze or a publlc prosecutor in urgent cases if there is
factual evidence for the suspicion that a person has alone, or
in company with others, committed or, in cases vhere the .
attempt is itself an oifence, is attempting To commit, ox has,
by means of a punishable aci, made preparations to commit
certain specified political offences or certain othexr dangerous
or grievous crimes (e.z. murder) and if it would be impossible,
or substantially more difficult, to ascertvain the facts or the
suspected subject's wherecabouts by other neens

Sec. 101 (1) StPO, as amended by Art. 2, Yo. 3, of G 10,
reacs as follows:

"Phe persons concerned shall be notified of the neasures
imposed ... as soon as this is possible u1uhouu prejudice
to the outcome of the. investigations."

Suvplementary acts have been passe@ in the Federal Lander
by virtue of Art. L, Sec. 9 (4) of G 10,

The applicants counlained in their constitutional appeal
to uhe Fageral Constitutional Court of the »rovision contained
in Art. 10, para. (2) (2) oi the Basic Levu anc in Art. 1,

Sec. 5, para. 5, ané Sec. 9, para. (5) of the sbove-cited G 10.
They alle'ed that these provisions violat ed b351c principles
of <the constltutlon.

5) By judgment of 15 December 1970 the Feceral Constitutional
Court (19 cecided that Art. 1, Sec. 5 (5) of G 10 vas
incompatible with the Basic Law insofa; as iv nrovides that the
person - concerned is not informed of the measures taken against
him even if this would be possible without nreavdlco to the
result of the investigation. The remainder of the aopllcants'
appeal was rejected as beinz unfounded.

The Court found that otherwise the nrovisions complained
of were Justified in the interest of the protection of the
Federal Renublic and its free, democratic constitutional order
and that they did not violate any basic constitutional principles.

e

L

(1) DReports oi the Fecderel Constltutlonel Cou“' - BVexfGE -
Vol. 30, page 1, et seq.
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In a dlssentlng vote, three judges of the Federal

. Cdnstltutlonal Court stated that they con31dered the prov151ons

1n questlon to be unconstltutlonal

*b) Complalnts

6) The applicants allege that those pr0v151ons ‘of Art.. 10 (2)

.of the Basic Taw and of G100 which, under certain condltlons,
authorise the authorities to control their correspondence and
telephone communications without obliging the authorities to inform
them subsequently of the measures taken against them, and which
exclude the possibility of lodging an appeal agalnst such measures
"to the ordlnary courts, violate Arts, 6, 8 and 13 of the Conventlon.

2. Proceedlngs before the Commission

7) The present application was introduced on 11 June 1971 and -

reglstered on 14 June 1971,

: The Commission decided on 9 February 1972 to glve notice of
- the application to the regpondent Government, The Government
‘were consequently invited to submit. their observations. in writing
on the admissibility of the application before 6 April 1972. The

observatlons were received on 4 April 1972, Theapplumntsvmre:nmﬂmd'
to reply before 28 April 1972. This time-limit was extended ungil 31 May 1972 and

‘the applicants' reply dated %1 May . 1972 was received on 2 June 1972.

In view of the fact that the respondent Government stated

‘in their observations that an Amendment Bill was being prepared

w1th regard to the Act in question (G10), the Commission decided

. repeatedly to adjourn the examination of the case.

_ .}8)“ As regards the preparation of uhefAmendnent Bill .
- .-the respondent Government submitted the following information:

- on 15 January 1973 that a Bill amending G10 had been
drafted but could not, in view of the premature general
‘elections for a new Parliament, be forwarded to

- Parliament before the 6th 1eg1e1at1ve period;

= ‘on 8 June 1973 that the Bill was being revigsed and would
- contain a provision maklng an exceptlon for barrlsters,

:'!7-‘on 14 December 1973 that the Bill had been submltted
"to the three allied powers (France, United Kingdom and
United States of America) for consultatlon,

-
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- on 1 April 1974 that the Bill had been accewvvec by the
Federal Cabinet. Copies of the Bill were submitted to
the Coumission. The Bill provided, inter
alia, that barristers who are appointec &s defence

.counsels concerning offences mentioned in Alt. 1, Sec. 2,
pera. 1 of G 10, may only be supervised if they are
also suspects. Furthermore, it provided thav the person-
affected by clondestine measures of supexvision has to
be informed of these measures unless the purdose of
these measures requires otherwise;

—~ on 5 July 1974 that the Bundesrat (Federal Council)} had
examined the Bill on 5 April 1974 and aad szubnitted its
obgervations. - The CGovernment added that the Bill would
now be forwarded wo Parliament shortiy.

9) The Commission decided on 17 July 1974 no lonzer vo.
adjourn the eranination of the case. As it considered that an
examination of the file ¢id not gmive the information required
for determining the gquestioa of admigsibility it decided on

8 Octoter 1974 in accordance with Rule 45 (2) of the Nules

of Procedure (1), to invite the parties to submit their
observations on aduissibility a2t an orel hearing, which. was
held in Strasboury on.l7 December 1974. .

Cn 18 December 1974, a;ter having con51de”eo the written
.and oxal observations of the narties, the Commission found
that the applicants' compigints under Arts. & (%), 8 (1) and
13 of tvhe Convention raised couplex issues, beiny also of a
general interest for the apwnlication of the Coavention, the
determination of which shouléd depend upon zn cramination of
their meqlus. The Commission congequently ceciced To

declare the application admissiple(?

10) The aopllcants' obaerva+30ns on the merits wewe flled
on 7 July 1975, after several requests for extensions. of the
time-limit had been granted. The respondent CGovernment's
observations in reply arvived on 31 Octoher 1975.

On & March 18076 the Counission considered the pairties’
observations on the merits and decided not ©o hold an oxal
hearing because the facts of the case were undisnuted and
the leral arguments of the naities had been put forwazd
. exhauctively at the aémissibility stage and in the parties!

. subsequent subumissions. The parties were informeé accordingly.

The wspplicants put their case themselves to the Commisaion.

N The respondent Governuent ware represented by Mr. E. Biilow,
as Arent. '

" o .

(1) 'Now Rule 42 (2)(b) of the revised Rules of Procedure.
(2) See Decision on Admissibility, Appendix II.



:f3.7 ' The present Report

711) ;lThe present: Report has been drawn up by the Comm1551on in
pursuance of Art. 31 of the Convention and after deliberations
and votes in plenary session, the following members being present:

J.E.S. FAWCETT, President
G. SPERDUTI, Vice-President
C.4. N@RGAARD Second Vlce President

MM,

'F. ERMACORA

E. BUSUTTIL
. L. KELLBERG -
. B. DAVER

J. CUSTERS

J.A. FROWEIN

G. JBRUNDSSON

R.J. DUPUY

.S. TRECHSEL

K. MANGAN .

N. KLECKER .

. The text of the Report was- adopted by the Comm1551on on
'¢9 March 1977 and is now transmitted to the Commlttee of Mlnlsters
;1n accordance with Art 31 (2) of the Conventlon '

: A schedule setting out the hlstory of the proceedlngs
.before the Commission and the Commission's .decision on the admls—
‘151b111ty are attached hereto as Appendices I and II. :

A friendly settlement of the case has not ‘been reached (1)'
“and the purpose of the Commission in the present Report, as
“provided  in para. (1) of Art. 31, is accordingly to state an .
" opinion as to whether . the facts found disclose a breach by the. :
UreSpondent Government of its obllgatlons under the Conventlon

- The full text of the oral and wrltten pleadlngs of the
Tipartles together with further documents handed.in as exhibits
“'ar€ held in the archives of the Commission and are available
. to the Committee of Ministers if required. - :

(1) An account of ‘the Commission's unsuccessful attempt to
« reach a friendly settlement has been produced as a
:’ separate document - See Appendix III,. :



©II. ESTABLISHMENT OF THE FACTS

12) -The facts ;elating'to'the:present'case'are enerally not

in dispute between the parties: It is sufficient. therefore to refer
to ‘the legal situation”set out-above under I, 1. In addition the
following is of relevance: :

1) Hisborical backsround and development until the Federal
Consiitutional Court's Getision of 15 Decemver 1070

[P, [

13) Upon the unconditional surrender in 1945 the surveillance .
of German mail, post and telecommunications fell to. the :
four occupying powers, This did not at first chansze when -
German sovereignty was restored step by stewm, when the Besic
Law entered into force and when the Federal Republic was '
founded. The »ights of surveillance exercised under occupation
law by the Three Powers present in the Federal Republic of
Germany (I:'ance, Great Britain and the U.S.A.) outlasted even
the formal termination of the. occupation rerime in the '
Federal Republic ‘of Germany, for under Art. 5, para. 2 of the
Convention on the Relations ‘between the Threc Powers and the
Federal Republic of Germany of 26 May 1952 (1) "the wizhts of
the Three Powers, heretofore held or exerciseé by them, vhich
relate to the protection of the security of the ermed forces
stationed in the Fecleral Republic” continued to exist. Under
that Convention their future expiration was made contingent
uponl the condition'"that the appropriate German authoritiesz
have obtained similar povers under “srman legislation enabling
them to take effective action to protect the security of |
those forces, including the ability to deal vith a sexrious
disturbance of public security and order". S ’

On the basis of this legal situation measures of o
surveillance, in particular conceming telephone conversations,
vere at first continued in the Federal Republic of Germany
unider the responsibility of the Three Powers. As a matter of
constitutional law and of constitutional policy, hkowever, in
order to protect from abuses, it appeared to be inevitable
to-subject interferences with mail, nost ané telecommunications
to -control under ctatutory lew and in accordance wvith the
requirements of a State governed by the rule of law.

14) The nroviaions governins xestrictions on the secrecy of ¢
meil, post and telecommunicgtions existing at that time in

the Basic Lav were considered inadequate to .provide the State

- with effective protection apainst attacks on its existence,

security or free democratic constitutional system.  The
were available only to prosecuting authorities in the course’
of a pending criminadl investigation, ' /

e R e . LT Jr s

(1) Feceral Law Gazette 1955, part II, page 305,
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On'13 June 1967, in order to take these considerations
into account and fto release the rights reserved by the Allies,
the Federal Government submitted to the legislative bodies '
a Bill to Restrict the Privaey of Meil, Post and Telecommunications
as well as a Bill prov1d1ng for the 17th Act to Amend
.the Basic Law. The provisions impugned. by the applicants,
i,e. Art., 1, S2c., 5, para. 5 and Art. .1, Sec, G, para. 5 of G10
and Art. 10, para. 2, phrase 2 of the Ba51c Law are founded on
these Bills. .

15) The novel character of the amendment (1) of the
constitution lies in the fact that the person concerned

need not be informed of the restriction and that recourse

to the courts may be replaced by an examination by agencies
and auxiliary asencies of the TFederal Parliament. With the
wording ",.. ‘the law may provide ..." in Art. 10, para, 2,
phrase 2, the authors of the constitution have left tne
final de0151on on the provisions relating to the information
of the person concerned and his right of redourse to the
courts to the crdinary legislator, o

16) When it submitted the Bill for G10 the Federal _
Governnent decided in favour of the sclution traced out by
Art. 10, para. 2, phrase 2, The. official reasons for the
bill in thlc respect read as follows:

"The surveillance of the post and telecommunications
of a certain person can serve g useful purpose only if the
person concerned does not become aware of it, For this
regzson trne notification of this person is out of the guestion,
For the same reason it must be avoided that a person who
intends to .commit any of the offences enumerated in the Act
or who has committed them can by using a legal remedy inform
nimself whether he is being watched. Therefore, a legal
remedy through the courts to impugn the imposition of
restrictive measures had to be denied ... Seeing that for the ...
above-mentioned regsons the person concerned is deprived of
thne opportunity of having the imposition (of restrictive
measures) examined by-a court but that, on the other hand, the
principle of government under the rule of law as laid dowvn in
the constitution demands an independent control of interference
of the executive branch of government with the righvs of
citizens, the bill, in accordance with the supplementation of
Art, 10 as provided for .within the framework of the Emergency
Constitution prescribes the regular information of a .
Parliamentary Board and the supervision of the impositions
by a Control Commission appointed by the Board (Section 9)."

/.

(1) See text on p. 1, para. 2 of this Report.
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17) These fundamental ideas have been approved by -the
legiglative -bodies:of the Federal Republic and have found
expression in the amendment of Art, 10, para. 2 of the Basic
Law as well as in G10, They were likewise approved by

the Federal Constitutional Court which in its gudgment of
15 December 1970 stated as follows‘

"Efforts plans and measures directed against the
-constitutionai order and against the. security and existence

of the State mostly originate from groups that conceal their
work, doing it in secret, that are well organised and in a
particular manner are dependent on the smooth operation of
means of communication. Against such an organisation an
agency for the protection of the constitution can work
effectively only if its measures of surveillance rTemain on
principle secre¢t and, therefore, are kept from being

discussed in judicial proceedinrgs,. Even the subseguent
revelation of a measure of surveillance and its subsequent
discusgion in judicial proceedings may furnish the arnti-
constitutional activities with clues to the orerating methods.
-and the concrete field of observations of the Agency for

the Protection of the Constitutiorn and to the identification
of its members who may so far have heen unknown thereby
considerably impeding its effectiveress. The authority
not to inform the person concerned of a measure of surveillance
and to refer its supervision to a board that is not a court,
therefore, serves to enhance the effectiveness . of the Agency
for the Protection of the Constitution and, of course,.makes
monitoring and letter-opening a meaningful operation ..." (1).

However, as wag already stated above (I, 1, a, para, 5)the
Federal Constitutional Court held that a person conucerned
must be informed of the surveillance - subsequently - in those
~cases in which an endangering of the purpese oi the
surveillance measure may be excluded. t2 . .

The Govermment of the Federal Republic of Germany has
taken the quoted decislon of the Federal Constitutional Court
as a reason to propose an amendment to GlO. The parliamentary
digscusgions on the Bill and the consultations with the Three
Povers were by the end of 1975 not yet finished and so far the
envisaged amendment has not yet been enacted.

2) The functioning of the monitoring system

18) Interference with the rights of the individual is, . under
G10, allowed only when and insofar as this is necessary to
attain the purpose of the Act,

tL/

(1) Reports of the Federal Constitutional Court, Vol. 30,
page 1, ¢t seq. /pp. 18, 19/

(2) 1Ibid.
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_ The Act sets up a series of gtrict conditions which have
to be satisfied vefore measures imposing such restrictions

can be ordered. There must be factual grounds for suspicion
that a person was planning, committing or had - committed one

-of the offences against the State specified in Glo (1),

e.g. plotting aggression against the Federation, revolution

or threats to the democratic congtitutional system, A further
requirement is that the investigation of the facts by methods
not involving the imposition of such restrictions would offer no
prospects of success or be considergbly more difficult. (2). .
~Applications to impose such limitations can ke made only by

~ specified authorities statutorily empowered to make such
"applications. Every such application must state the type and
extent of the measures applied for and the periocd for which
they would continue; it must be in writing end contain

reasons (3). The order authorising such measures is made - as

- ¢concerns federal matters - by the Minister designated by the
Federal Chancellor (U4). - L _ :

19) . The Act further provides (5) that the responsible Mirister
shall report once a month on the measures -he has ordsred.to

a Commission, - - The members of the G100 Commission are -
independent in the exercise of their functions and not subjec
to directions. They are elected by a Board consisting

of members of the. Federal Perliament (Bundestag). whe

G1l0 Commission consists of a President, who must be gualified
to hold judicial cffice, and two assessors (6). They are

"not necessarily chosen_among members of Parliament but may also’
-te independent persons,. In any -event, care is taken to see
that the G10 Commission is composed of an equal number of
representatives from each of the perties in the Bundestag.

The same applies to the G1l0 Board., . '

.

(1) Art. 1, Sec, 2 (1) of Gl0,
(2) Art. 1, Sec, 2 (2) of GlO.
(3) art. 1, See. 4 6f Gl0.
(4) Art. 1, Sec. 5 (1) of GlO.
(5) Art. 1, Sec. 9:(2) of Glo.

(6) Art. 1, Sec. 9 (3).
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20).. The 610 Commission decides both on the legality (Zulhssicrkeit)
of such restrictions and on the necessity for imposing then:

if it declares any of the measures ordered unlawful or

wnnecessary, the responsible Federal Minister must terminate

thex immediately.

21) Although G 10 merely prrescribes that the G100 Commission must
be 1nformed within a wonth aftexr -an Order was mace, e:mcent in. |
ursent cases,the practice nov is that the responsible Tederel |’
Minister obtains the consent of the GLO Commission before rutting
such measures into effect. This practice has been  followed

for years with the object of increasing the protection of the
persons concernec and it is intended by the respondent Government
to give it svatutory force by an Amendment Act.

A further controlllng body is the above-mentioned
G10 Board con51stin of five Members of Parliament
appointed by the Bundestag to which the responﬂlble Federal
HMinister has to report on the. implementation of the Act at
intervals of notv more than six months. The measures ordered
are effective for three months on each occasion. On expiry
of this neriocd, they con only e continued on fresh anpllcaulon.

Such continuation requires a decision by the responsible
Federal Minister and its lawfulness and necessity must be decided
by the Gl0 Commission within a month at the latest (1) .

22) Apart from the three months ulme~11m1t the measures
must be discontinued at once if the c1rcumstance5 on the
strength of wiich they had been ordered have csased to
obtain (2).

All measures arising out of an Order must be carried out
under the supervision of an official qualified for 3u01c131
office (3). The informetion and documents obtained by such
measures must not be employed for othier purposes, not even
for the 1nvcst1;atlon and - prosecution of offences other than

hese serious oifences ogainst the security of the SBtate
_specified in Bec. 2 of G 10 (4).

l/l
1 ixt. 1, Sec. 5 EB; of G 10.
2 Art. l Sec. 7 (2) of G 10.
Z) Axt. 1, Sec. 7 Elg of G 10.
7 (3) of G 10,

L) Art. l, bec.,



23)  All cocuments obtained by such measures nust be destroyed
as 8001l &8s they are no loiasexr required for the: DUposes of
‘these ueasures.. The destruction must be carried out undew

the supervision of an official qualified to 20ld Jjudiciuol
office (1). - o - ' T S

24} The above-unentioned d30151on of - the Fedoral Constltutlonal.
Court -of 15 December, 1970 (seeXl,l,a and II, 1) wvas dl¢ectly
effective and Sec. 5 (5) of G 10 insofar as it has beecn
declared unconstltntlonul Dy that Court is accorainy 1y no -
10n30L applied. o

Since, and in accoxdance with.that judgment, »ersons
concerned. are being informed of the measuics ordered against o
then vhen uney are disconvinueé and if it is possible to do
so without enaanfe ring the purpose for vhich the messures
were taLen. ' ' ' '

-.—-—-.—.-.-—-.._. - ——

(l) Art 1, Sec. ? (4) of -G 10.
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IIT. SUBMISSIONS OF THE PARTIES

1. As to tae factis:

a) The gpdllcants

25) The anplicants pointed -out that not only suspect persons,
but elso unlimited numbers of other persons, agalnst whon

there is no susp1c1on may be subjected to superv151on of theizr
postal corresponcence and telecommunications if thewve is a
possibility of their being in any kind of contact with
suspects. Hor was . it certain that a degree of,privile@ed
treatment for lawyers, as provided for in the draitv ol an
Amendment Bill, would become lsw, as the Bill had not yet been
passed and the Lénder of Badenawur temberg andé Bavaria had
raised objections to it. :

b) The restondent Government

26 ) The respondent Government stated that the surveillance
of persons comlnﬁ into contact with suspects (Xontaktpeirson
was the exception rather than the rule. In practice, the
conversations listened to were recorded on tape and the
tapes obliterated as soon as the information was no longer
required. In such cases all other connected. cocunents uere
also destroyed.

They emphasised that measures of surveillance could onrly
be ordered if there were factual grounds for suspicion that
soneone was plonning one of the spe01f1ed 0¢fences. So-
called exploratory llﬂ“enlnr was not permitted. State controls
in current practice were in fact wore stringent than required by
G 10. TUnder G 10, the Minister appointed by the Federal
Chancellor could order and set in motion surveillance before
the case in question had been referred to the G 10 Commission.
Hovweve:x, the Minister of the Interior dié not normally arrange
for imnediate implewmentation of a surveillance order, but _
first referred the case to the G 10 Commission for examination,
Only after this were the meesures in question carried out. -
The statutory possibility of implementing such measures
immediately was only used in urgent cases (1 in 10) which
could not be pos»ponea until the next sesgsion of the GLO
Commission.

The G 10 Commission was zlso called upor to exercise
its supervisory function when decisions were taken on subsequent
notification, although this had not been reguired by the
Yederal Constitutional Court.

S
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In cases in which it was initially out of the question
to inform the pzrson concerned that such measures had been
taken, the cuestion whether it might be possible to inform
him at a later stage was scrutinised at regular intervals,

- The Amendmert Act would contain a special regulation

-applying to lawyers which was designed to take account ‘of
the confidential relationship existing between a lawyer

.and his client,.

2., -Legal arguments advanced by the parties} 

a) The applicants

27) The applicants acknowledged that restrictions of postal
and telecommunications secrecy in the' interests of State

. security have to be accepted. They consider their rights to
have been violated, however, on the ground that the
restrictive measures are not subject to judicial control,
as a result of which the danger of abuse due to unlimited .
State security measures or improper motives cannot be ruled

out.,
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aa) Art. 6 (1) of the Convention

28) The apnlicants argued that the right to protection of
secrecy of corrvespondence and telecommunications (Art. 8 (1)
of the Convention) is a civil right within the weaning of

Art. 6 (1) because sach restriction of this right afflects

the private sphere of a citizen. The exercise of private
vights, for example in fawily or business mattess, .1is
seriously hindered if a person must be awaxc thav all his
correspondence and teleconmunications ale controlled. Tney
nointed out that the restrictive measures intioduced and the
peculiar provisions for their control in G 10 for the Zirgt time
raise issues which require the Commission to decide whether
"oivil riphts" should be interpreted as meaning; the rights

of private individuals in general (Blirgeriechte) or eare .
confined to the (wainly economic) rights governed by the civil
law. They further pointed out that the originel: version of
Art. 6-(l¥ of the Convention wead, in Inglish: "in the
cetermination of any criminal charge esgainst him or ol his
rights and obligations in & suit at law". The day before

the Convention was signed by the Committee of Ministers, so
they stated, the word "ecivil" was inserted before "wights

and obligations", in orcer to bring the text into linc with the.
French version. This arguved ageinst restricting the French
"contestation sur les &roits et obligations de caractére civil"
to purs civil--lav claims. In eny event, there was no '
incication in the *travawrc-préparetoires that the word "rights™
in %he Convention was intended to bear a restricted meaning
confined to civil-law claims. After all, vhe Convention was
prompted by experience with the totalitarian States. The '
application of Art. 6 (L) sought Ly thenm was intended to _
secure vrotection against abusive interference with the basic
Tights of the individual citizen. '

29) hAs the law stands at present, lawyers' telephones could

be tapped and their corvespondence monitored. Az a result,

lew firms which may unknowingly be advising suspected peisons could
be suhjected to full surveillance. Not only the lawyer

actually advising the suspected person would have his teleplione
conversatione and correspondence fully monitored, but alse =
his partners, his employees and all the fima's clients.

This comnletely undexrmined the confidence vwhich is the _
lavyer's stock in trade. Iuithermore, having resard to the

" legal relationship between counsel and client, the zpplicants
recerded ‘it as lepgally out of the question that even conversations
between a person wio has actually been cherged and his counsel
should be monitored. -

Commercial fiirms or private individuals with delicate pro-
plems would not seek the advice of a law firm that ncy be under
surveillance. . On the other hand, lawyers could not afford to
risk advising suspect persons. A4s a result, suspected persons
were forced to use lav firms with a particular political "label'.

/.
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30) & broad interpretation of Art. 6 (1) was also necessary
Decause modern, -subtle methods of surveillance and the
conflict Debireen State cecurity and individual interests weve
1ot lmowm at the tiume the Convention was dravm un. Thae

shuse of surveillance Fox State security puinoses by .
individual officiele, intelligence services or even lMinisters
could never be iuled out in prectice. Consequently, abuses
could only be niiped in the bud by regular scruviny after the
event end by notification aud vnarticipation of The Dersons
concercd., The % .meuber contiol commission provided fo:r in
¢10 was not cenable of wusking an objective euprzisal ol suea
drastic restuictions of basic wights once lerge numbers of
State secunity cuses occuied. The weubers of narlianment i sit
o that Gl0 Conwnission were necessarily iniluenced by their
warty or the Governasnt, if their party is repregented in 1t
The person concerned couldnot éefend his case before tiie

G10 Commission, nor. could he challenge the members cof
thatCounission and present or cross--examine uwitnesses.

Althoush, according to the decision of the Federal Cons-
titutional Court, the authorities have, in certain cases to o
inforn the nerson conceirned of the measures wnich: have been
taken against him, there was g¢ill no possibility to comwplain
azeins® such measures to a court and to find ouy in acvance -
vaether one i a viectimw of wiretapping and control and for
what reascen. Furthermore, it was entirely up to The
discretion of the authorities and subject to no control
vhethel or not 2 person should Le subsequently informed of
the nmeasures talten against hiu. '

1) fArt. & (1) also apolied because the restrictive ueasures
aie oraszed according to Art. 1, Sec. 2 (2), € 10, only in
connecvion with crriminal investigations, so that e "crinminal
chuevge” is involved. :

%32)  Axv. G puaranteed a Fair hearing. A fair hearing nust,

in the Feleral Resublic ox Gexaony at least, he a heaiing by
zouws ol lav, These conditvionsz, however,were not

satlisfied by the procedurc forr serutinising vestrictions

oi basic rishts uncer Arg. 1 Sec. 9.of G 10.

Mierefore, Avrt. 6 (1) rust be interpreted to the effect
that 1¢ Coes not only guareantee a fair trial before an
-immartial tribunal if the Government has decided to institute
such cribu:2ls for certain matters, .but on the contrary it .
guarar™ies & fair trial generally in each cagse viiere a2 civil
yight has allegedly been aflected. ' :

bo) Azt. 8 (1) of the Convention
33) Tn this respect the applicants argued that the invasion
of privacy anc¢ tile acquisition of personasl knowledge by taind
partins .- including the State - ‘against the will of the nerson
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concerned offend against human dignity. Intrusions into
private life were, they admitted, indeed necessary fto a

certain extent in a democratic society for the purnoses of
self-defence; but there were limits whicia nust be adhered

to in such a democratic -society if it is not to turn unnoticed
into a totalitarian society. These limits were not removed

. by Art. 8 (2). If a country's citizens learn nothing about

e

intevierence with their rights under Axt. 8 (1) ox learn of

it only under ceirtain circumstornces depending on the '
discretion of the Stzte with no possibility of verification,
the rights enjoyed under Act. 8 were simply eliminatecd.

ce) Art, 13_of the Convention

34) Art. 13 was violated - according to the applicants - because

the idea of effective remedy Dpresupposes that the person.concerned

is given the necessary information to enable him to comhat any
inadmissible violation of hig basic rights. Nor could the Parliamentary
(G10) Board or the G10 (Control) Commission be regarded as "national
authority" within thHé meaning of Art. 13, To gqualify as such

they would at least have to be bodies whose members enjoyed the
safeguards of judicial independence and were impartial, - Neither

was the case in the two-bodies in question, '

. In the applicants' view, the States are obliged under
Art. 13 to provide an effective legal remedy for any alleged
violation of the Convention. Any other interpretation of
Art. 13 would »ender it meaningless: vherever Art., 6 and’
Avrt. 8 of the Convention are complied witlh, no »gierence to
Azs. 1% yas necessary eand there Wasno need for ¢ national

authority. I, on the other hand, one of thesc two

nrovisions is violated,. then it made  no difirerence vhether
Art. 13 has been violated zs well, since the complaint will
then succeed anyway oir substantive grounds. In eciramining
Art. 13, the crucisl point seemed to be thav, for example,

a violation of Art. 8 by abusive application of G 10could
ricver be substantizted; consideration of the uerits was ruled
out beceause no notification of the restiictive measures is
given after the event. In the view of the applicants, the
specific basic right referred to in- Art. 15 could not be .
muaranteed unless the national legislature established a
tribunal wvhose jurisdiction would cover the whole field of
surveillance, ) :

b)  The respondent Government

2a) Ark, 25 of the Convention
25) The respondeni Government argued that the Coumigsion's
decision on the aduiszsibility of the presen® case had not
finally decided the question as to whether the apnlicants

can be considered to be victims in the nmeaning of Art. 25

ol the Convention. The respondent Government pointed out that

e
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lf one of the reasons of 1nadm1ss1b113ty mentloned in Art. 27
is established the Commission might under Art. 29 reject

even a petition it has accepted. This provision

meant that the question of being a victim and, . L
consequently. the compaulb;lluy 0¢ the pet tition with the
Convention (Art. 27, pana. @) is to be examined ex officio

at every stace of the proceedings. This construction appeared
to be reasonable because the Commission nassed its decision

of 18 Deceuber 1974 in SUmRATy o;oceedlngs waicl do nov
precluce a uore thoroush examination of the guestion whether
the cpplicants are entitled to file the application.

36) In the presen?®. '“oceedinfs the applicants had nov
establishec any concyete facts showinzg that thei» wail, jozt,
telesranhilic messazes or telecommunications are or wvere © '
subject-of any . su"velllaﬁce by the Azencies for The Prov eccion”-
of the Constitution, -Rather. uhej.had insofar coniinecd '
themselves to pointing to the noscibility that without be¥
coming aware thereof theylnsj be ox may have been the victins
of surveillance. 4his abstract-hypothetical possibility did
not exiss JgeC1f1ﬂ 1lly in wesnect of the aO?llCcnu 5 but
practiually in resnect of everyooudy who fulfll the
pequirenents unop wnich whe measures of surveillancs 1n
guestion wey ve iunosed andé executed within the oiea o7
applicetvion of- G 10. Therefoie, there were - GOUubLs aboud
assuning thet the spallcanus are victims of & "-olatlon of
individual nig shts. Theix real concern probably was Shat they
aspire tTo an examination in zbstracto of the provisions of
Art., 1, Ssc. 5, para, 5 andé A t. 1, Bec. 9, pera. & of G 10
and the consvitutional provisions on which they a:e based in
the light of The provisions of the Convention.

37) For the examination of the compatibility of 2 iaw with
the Ccnwvention in abstrecto, however, the Convention offered
no founcdation. In accorgsnce with Art. 25, peara. l, nhrase 1
of the Coavention the Comumigsion had consistently taken

the vie: thatv iv is no% its Quty to examine in abs'“asuo

the compatibility of provisions of national law with the
Conventicn. In this resnect, reference was made paxticularly
to the Comrission's decision of 18 December 1972 in tlie
matter of application No. 5470/72 (1).

38) Thig Jux 1sprLcence of the Comm1551on was in *he onlnlon
of the wresnondent Government,aust1¢1ed not onl“ by the woxding
of the Convention. It was also supported by tue consideration
nat the contracting Stater have bound themselves To nwootect
the rights guax anteod by the Convention but that the Convention
leaves them free to decide how they are going to fulfil this.
ocbligatiohn ”hlcn they nave zssumed upon ratification. A /
L) -

O N

(1) "Collection of Decisions 42, p.110,
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provision of national law, which may not be compatitle vith

the -Convention, did no% peruit the cogent conclusion that

the rights guaranteed by the Convention are  not respected

ty the State concerned. Therewas no violation of the

rights puaranteed by the Convention unless the provision

of national law that is at varience with the Convention
applieéd to the individual,

39) An individval grievance could be deduced alone from non-
information only if it was to be assumed that the Convention
grants the nersons subjected to a measure of surveillance

a right of tsubsequentg information even if the suspicion
continues, The e:xistence of sucih a right, however, appeared
to be doubtful..  In this special case such an interpretation
would hardly be compavible with Art. 17 of the Convention.
For, if under Ari. 1, Sec.'5, para. 5 of G 10 in occordaonce
with the jurispirudence of the Federal Constitutional Court
persons subject to surveillance are not informed of the
measures of surveillance taken against them while vhe
suspicion continues, it was because thisgwas the only way
effectively to counter anti-constitutional activities
already at the preparatory stage. Al least insofar as

such activities are directed againsv the free demociratic
pasic order of the Federal Republic of Germany they were
necessarily atv the some time dizected against the human
rights and fundamental freedoms granted by the Convention
because most human rights ancd fundamental freedous (ranted
by the Convention are at the same time an integral paxrt of
the basic ovrder as. protected by domestic law. If mersons
suspected of suclk activities were to be prematurely informed
of the surveillance measures talen against them, this would
lead to a considerable impairment, if not paralyzation of
the fight against activities uliich are (also) "aimed a%t-

the destruction of any of the rights and freedoms set forth ...
in the Convention". ' ' '

bb) Art, & (1) of the Convention

40) The defendont Government admitted that this provision
could be interpreted to the effect that the contracting States
must have courts, for the existence of legal protection by
the courts.is presupposcd in Art. 6.

41) They argued that on the other hand, from A :t. 5, para. 1,
phrase 1, of the Convention it could not be inferred that all
the contracting States are bound to grant legal protection -
by the courts for the satisfaction of every imaginable
requirement of legal protection. A comparison of the

wording of Axt. 13 with Art. 6, para. 1, phrase l,showed that
the latter provision does not throughout presuppose the

.
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establishment of leral protection by the courts. For it

vould be inconprehensible wiy Art. 1% in the case of a. violation
of the Convention should grant a remedy belone "a natienal .
" authority®, wiich wust not necessarily be a court, if one haéd

to proceed from the premise that the Contracting Stztes, in
gercess thewcoi, were bound under Att. €/ To establisu a.

.systen oi an all--inclusive lesal protection by the courts

unich would of necessity comprise the case bhroviled -fou in

Art. 1o, S

-

49) - On tre basis of this consideration it would have to De
assuaed esvecially that Art. 6, para. 1, phxnase 1, of the
Convention Goes not immose on the contracting States a-cuty -
to ‘estéblish an all<inclusive legal protection by vhe courts. .
ageinst wmeesures of adminigtrative suthorities (which, in a '
-rider sense .of tvhe teiu, also inclules apencies Ior the
vrotection of *the State). This assumption was supported by

the consideretion that At, &, pera. l,phrase 1, confines

the claim to a court which has to determine "eivil rights

ané oblisations or ... any criminal charge". _ o
Therefore, as a mabtter of principle, disputes on the legality
of sovercign acts were not included in the ruarantes of legal
provection by the courts yhich the contracting Steates are

bound to provicde unde: Art. 6, para. 1, phrase l.

43) No:couldit be supposed in the circumstances that the
contracting States, when apreeing on Art. 5, para. 1, phrase 1,
intended to assume such an obligation, for the agsumption

of such an obligation would hardly be in consonance with the
lecal vraditions to which some of the Contracting OStates
achered in 1950 and which are maintained by a few to tThis

date. The tradition was founded on Art. 13 of the Seconc

Title of the French Law on the Organisation of the Juciciary .
of L7590 where, ‘on the basis oi the doctrine of the separstion
of powers 1t was laicd doim as follows:
' "Ies fonctions judiciaires sont distinctes et
demeurreront séparées des fonctions adminisvratives. -
Les juges ne pourront, & peine de forfeiture, troubler
de quelques manidres que ce soit les opérations <es
cords aduinistratifs ne citer devant eux les .
adminictroeteurs pour raison de leurs fonctions.™

Under the influence of ¢his doctrine a gpecific syctem of
legal protection .immanent in the administrative cuthorities.
vis--d-vis acts of the executive branck of governuent (the
system of the French Conseil &1Etat) developeé in many
countiies ol the Buropean continent in the 19th century,
wiilst the jurisdiction of the courts of these countiies

was coniined to administering law in the classiceal fields,

i.e. civil and criminal lew. In the 20th century, however, in

../..
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many countries. there had begun a development towards the
establishment of legal protection by specific administrative
tribunals (ver: altungﬂgeflchtllche Rechtsschutz)., In
respect of the extent of the 'existing legal protection vig--a-
vis admlnlst¢at1ve acts as well as in respect of the

.question vis.-a--vis what' administrative acts legal protectlon
will be granted there.were. still considerable differences.in

_ the_various legol systems of the member States of the. -‘Council
of Furone. Rexe*encenughtbe made Lo an analytical survey
within the Council of Furope submitted by the C.C.Jd. concernlnb:
the protection of the 1nd1v16uul in relation to acts of the
administrative zuthorities, particularly Council of: Lurope
document C.C.J. (74) 12 of 25 Anril 1974. These ¢ifferences '
could not exist ii one supposed that most of the meuber

States of the Council of Lurope who participated in this work -
were duty-bound as Cbntractlng States of the Convention by
A:t. 6, 1T bY no otier provision, to establish a -
oomprehen51ve legal protection by administretive tribunels.

Accorclngly, the defendant Government conclude thav
Art. 6 (1) was not violated. :

cc) Art. 8 of the Conv_“g..g_
44’) The interference with mail, post, telegraphic messages
and selecommunications admissible under G 10 was no?
‘inconsistent with the Convention because it is justified
by Art. 8, para. 2. - These measures of interference were:
provided for by law; they were necessary in a democy ratic
- society, such as is constituted by the Federal Republic of
Germany, in the interests of natvional security and for the
preventlon of crime. For, under Art, 1, Sec. 1, phrasce 1
of G 10,Azencies for the Protection of the State ma
1nterfere with meil, post, uele;roohlc messages and
telecommunicaticns onlj "LO wvara off dengers thireatening
the free democratic basic -order or the existence or the
security of the Federation or a Land including the security
of the forces of .the non--German contracting States of the
North Atlantic Pact stationed in the Federal Republic of
Germany or the forces of one of the Three Powers present in the
Land Berlin". The inclusion -of the secuirity of the forces :
of .the NATO partnerc stationed in the TFederal Republic of
Germany and the Land Berlin in the requirements for the
admissibility of the interference was justified because these
forces have a share in guaranteeiny the national security of
the Federal Reonublic of Ge¢many. Mo;eover by reason of _
its- relations unde:r public international law with the Three .
Powers the Fedsexral Republic of Germany was bound to male
provision for the protectim of the forces of these povers
from attacks on their security.

o/
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45) Likewise, the surveillance of the mail, post, telcg:aphic
nessarg;es and telecommunicetionswas & "necessar" measurc in.
the intevest of national securlt Most of the iree
democracies in tie West - -at lecuu'those which are To an
cnprerlcble ccg:ee e pc,ec to such activities as espionare,
cubversion and other seditious p‘actlceu - could not dispense
with such neasures. Taet they are indispensable foxr the
Federal Republic of Germany in its exposed poultlon was
obvious, as rezrettable a2g this ney be in point of view oI
. the de°1lablllty oi the enjoyment of humen ights and
fundenental. freecous free from governnent 1nue_:e eiCeS.

The Federal Republic of Germany had not made it easy oz
itself in provicing for the surveillance of the nail, »ost,
uelegraphlc nessaces and telecommunications that is ' :
indispensable in The ‘interest of its national secus ity. . This'
was understanceble -since the aiperiences uade with secret:
services-.all ovex the woild. had =not always beeir pleacsais
ones. In ius leolglaulon the Federel Republlc 0l Gorimany

had, therefore, tried to strike a balance between the interests
of . the 1nc1"1dua¢ viio 18 concerned by measures ol surveillance.
and the intewvests of society in such surveillance - carried

out in accordance with the principles of a State governed by~
the rule of law. The balance had been achleved in replacing

the system of. individual legal protectlon by supervision
exercised by the Parllamentary (GlO) Board in accordance
with Art. 1 Sec. 9 of GlO.

46) By instivuvtionslising this Darliamentery control
machinery the PeCe“al Republic of Gérmany had (one beyoncd

the requlrements sev up by Art. 8, para.. 2 of the Coanvention
for ‘the admissibility of .an intewrference with the rights -
guarantecd ia Axt. -8, para. l. The wording of Art. &, nara. 2
did not demand that a control nacixinery in accorrdance _
with the "rule .of law" princiole be established to counteract
abuses that nay lapoen 1n connection with interlerences

with the rights protected by Lxrt. 8, para. 1. A cuty ©

inform the suspects.of any surveillance measures imnosed o -
executed could not even be deduced by an extensive coanstruction
of Art. 8, para. 2.  Apoinst such-a construction the:e '

would be the sane objections deg ﬁyed fron Art. 19 as
mentlonec before (supra. para. 3

'47) 001 equently, the 1mpusne@ provisions of German law were
compatible with A%, & of the Convention. S

-/a
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dd) Art. 13- of xﬁelgpnvential

48) As far cs a violation of Art. 13was conceined the

- different sroups of cases must, according to the respondent
‘Government, be considered sepzrately. One must distinguish
those cases in which the competent public authority imposes
ana executes surveillance measures in accordance uvith the
legal provisions, ‘especially with the provisions o G 10,

' from cases in which ltdoes not observe.these provigions.

49) As far as the flr&t group of cases of properly executed
surveillance uweasures was concerned, there couldbe no violation
of Art. 13 because the zight to-a remedy guaranteed by -
this provision ic tied to the condition that the rights and
freedoms set forth in the Convention have been violated.
This was not the case if the provisions of domestic law, in
.. particular G 10, have been properly applied because these
legal provisions are, as is set out under cc), compatible .
with the Convention. -

50) A violation of Art. 13 would, however, come into
consideration if .surveillance measures were eiccuted without
the statutory requirements being fulfilled. This applied
particularly to those cases in which the information zained
has been improperly utilised. It was possible to imagine’ that
monitored conversations held by public. figures ana :
suited to compromise them mlght be passed on to the press
and published. A conceivable zbuse might also consist in
selling.information gained from businessmen to competitors.

51) In such cases a violation of Art. 13 would have to be
affirmed if the person concerneé were without prOteCulOD under
German law vis--&-vis such serious interference with his rights,
i.e. if he could neither demand to be informed thereof by

. the coumpetent authority nor have recourse to the courts.

This, however, was not the case for the following reasgons:

- According to Art. 1, Bec. 9, para. 5 of G 10, recourse to
the courtes was not admissible "ageinst the imposition of
restrictive measures ané their execution". Consequently, this -
was only a limitation of the recourse to the courts, not its
total exclusion. The provision quoted, therefore, was not ao
bar to an action for cdamages on account of breach of official
duty under Section 839 of the German Civil Code 1n conjunction
with Art. 34 of the Basic Law. Particularly in the above.-
mentioned cases of abuse this would be of great pracvical
importance. It econstitutes an "effective remedy™ uithin the
meaning of Art. 13 of the Convention.

./a
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Phe "effectlveness" of a claim for breach of official duty
wasnot impaired by the fact that under Art, 1, Sec, 5, para. 5
of G100 the resp0n51ble authority might take the view that it
was not obliged to give the claimant any information or advise him,
For it was obvious that this.provision refers to proper measures
only which are executed in accordance with the statutory provisions

"'of Gl10, It may not be relied on in order to clogk unlawful acts

N
F
1

that are the subgect of .an_action for breach of offic1al duty.

- It went withoutusaying that recourse to the courts might
also be had in those -cases in which the person concerned is informed
of surveillance measures executed in accordance with the above-
mentioned jurisprudence of the Federal Constitutional Court, for
‘the purpose of such informgtion was i.a, to give the person concerned-
an opportunity to have recourse to the courts,

52} That, having regard to Art, 1, Sec. 59 para., 5 of GlO 1ega1
protection by the courts should be YLimited to an. examination (of
surveillance measures) after the incident and .to possible damages
was not at variance with Art, 1% of the Gonventiono This provision
did: not furnish prevéntive legal protection but only such as
presupposes-a violation of the rights of ‘the Convention already :
committed. But beyohd Art, 13 a person-concerned by a surveillance
measure. was not without a remedy in the field~of preventive legal

-protection.. The person.concerned could avoid a recognisable

impending unlawful surveillance measure by lodging e disciplinary
complaint (Dienstaufsichtsbeschwerde) with the superior authorities,
for instance the competent Minister of the Interior, or by :
applying to the G1l0 Board,These agencies were a "national authority"

within the meaning of Art. 135 of the Convention. Moreover, a

‘complaint filed with them would be effective, for the officials

and their superior officers must comply with the law. The
‘effectiveness of ahy complaints filed with these bodies would also
'be assured by the fact that the esuthorities entrusted with the
protection of the 'constitution have the greatest interest of

their own in preventing an.abuse of.the powers granted them

‘under 610 since such abuses discredit and considerably impede
,their woTK. : _

‘5%, AGCOrdlngly Art 13 of ths Convention.had not been’ violated,

either.
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"IV, ° GENERAL POINTS AT ISSUE

54) Issues arise under Arts. 6 (1), 8 and 13 of the
Convention.. These. provisions have been irvoked by the
applicants and form the subject-matter of their

application after the Commission's dec151on on admissibility
of 18 December 1974,

55) The general points at issue are as. follows:

Under Art., 6(1) of the Convention

- whether or not the measures which can be taken by the
. authorities against individuals in application of GlO.
. constitute an interference with "civil rights" .or
signify tHe 1eve111ng of criminal charges in the meaning
. of Art, 6(1);

- -if so, whether or not this obliges the respondent
Government to inform in all case®s the persons concerned
subgsequently of the measures which have been taken against

- them and whether or not these persons consequently have
the right to have the lawfulness of these measures
determined by an ordinary court.

Onder Art 8 of the Oonventlon

-. whether or not the measures whlch can be taken in.’
application of G100 congtitute an interference with the
right to respect for private and family life, the home
and correspondence;

- 1if so, whether or not such interferences are justified
under para. 2 of this Article as being in accordance
with the law and necessary in a democratic society in
the interests of national security, public safety or
the economic well-being of the country, for the .
prevention of disoxder or crime, or for the protection
of the rights and freedoms of others,
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Under Art. 13 of the Convention

whether or not it can be induced from the notion
"effective remedy" within the meaning of this
provision that the Federal Government is in all cases
of secret surveillance under G1l0O obliged to inform
the persons concerned subsequently of the measures
taken against them; : .

and whether or not the wording "effective remedy before
a national authority" requires an independent and
impartial tribunal,
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V. OPINION OF THE JOMMISSION

1. As %o Arts, 2_5_(%_)“@& 27(2) in conjunction with
Azt, 29 of Xne z - o

onvention.
'56) The respondent Government suggested that the.application be
declared inadmissible under these Articles, . _

The Cowmission is, however, still of the opinion already
.expressed in its decislon on the admigsibility of this case (1)
that the epplicants must be considered as if they were victims,
Some of the applicants are barristers and it is theoretically not
excluded that they are in fect subject to secret surveillance in
consequence of contacts they may have with clients who are
suspected of anti--constitutional activities.

As it is the particularity of this case that persons subject
to secret supervision by the authorities are not always subsequently
informed of such measures taken against them, it is impossible for
the applicants to show that any of their rights have been =
interfered with, In these circumstances the applicants must be
considered to bc entitled to lodge an application even if they
carmot show that they are victims,

No new facts having been submiftéd, the Commission therefore
gsees no reason to declare the application inadmissible under Art, 29
in conjunction with Arts, 25 and 27(2) of the Convention.

2. " As to Art. 6 of the Convention

57) Tae applicants hove.allegoed a vielation of Art. 6 (1) of the
Cuavcntion. In thelir opinion the right to protection of secrecy
for correspondence and telecommunications is a ‘'civil right"
"within the meaning of this Article, They argue that consequently
they should have access to the courts for the determinetion of
this civil right. :

The respondent Government are of the opinion that Art. 6(1)
does not grant a general right of access to the courts in cases
where acts of administrative authorities are in question.

58) Both the Commission and the Court have already expressed.the
opinion that the character of the legislation which goveérns how a
matter is to be determined (civil, commercial, administrative .

law, etc.) and that of the authority which is invested with ‘
jurisdiction in the matter (qrdinary court, administrative body, etc.)
. are of 1little consequence (2)., The Commission stated in its decision
" on the admissibility of Application No, 1931/63 (3):

"the term 'civil rights and obligations! employed in Art, 6(1)

of the Convention cannot be construed as a mere reference to

e

21; Ammex II '
(2) See Eur. Court, H.R., Ringeisen Case, Judgment of 16/7/71, p. 39
(3) Yearbook VII, pp, 213 et seq., at p. 222,
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domestic law of the High Contracting Party concerned, but on .the
‘contrary, relates to an autonomous concept which must be interpreted
inlependently of the rights existing in the law of the High '
Contracting Parties even though the general principles of the
domestic law of the High Contracting Parties must necessarily be
taken into consideration in any such interpretation"a

However, to determine what is the scope meant by "civil rlghts"
in Art, 6, some account must be taken of the legal tradition of
the Member-States, Supervisory measures of the kind in question
are typical acts of State authority in the public interest and
carried out jure imperii,. They cannot be questioned before any
courts in many legal systems, They do not at all 'directly concern
private rights. The Commission concludes therefore, that Art, 6
does not anply to this kind of State interference on security

grounds,

59, It should be mentioned, however, that different considerations
might arise if interferences with the use of postal and tele-
communication services would be directed against private act1v1t1es
involving the exercise of "civil rights". That could be.the case if
interferences by third persons would become possible or if the
State could arbitrarily exclude people from the use of these
services thereby destroying thelr private business.

The German law in question does not disclose any such |
possibilities, It is on the contrary necessary for the protection
of a democratic system to supervise by form of clandestine control
all those groups of individuals who are suspected of ‘illegal
ectivities aiming, inter alia, at the déstruction of the rights
and freedoms guaranteed by the Convention (cf. Art, 17). The law
limits the measure of supervision in a detailed way and sets up a
system of controls to avoid any misuse, ' :

60. The applicants have further argued that Art. 6(1) is ap 1icab1e
ktecause secret supervision could, according to Art. 1 Sec, %

G10 only be ordered in the framework of criminal 1nvestigatlon so
that a "oriminal charge" was involved.

It is true that as a result of secret surveillance under G10
criminal charges may be levelled against the person concerned. It
canrot, however, be argued that by taking any measures of secret
surveillance the authorities level a criminal charge, The notion
of "criminal charge"- implies, in the opinion of the Commission,
that the person concerned is himself informed of, or at least
noticeably .affected by, the charges. The aim of Art. 6(1) in
criminal matters is to ensure that persons charged with having committed
2 criminal offence do not-have to lie under such charge for too
long {1). Therefore, as long as a person does not know of. any
investigations being carried out against him no criminal charge in
the sense of Art. 6 (1) has been brought against him. /

(1) See Judgment of Eur, Court. of H.R., "Wemhoff" case,
27 June 1968, page 26,
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CONCLUSION :

'6l. The Commission 1s of the opinion by eleven votes against

one and two abstentions that the present case does not disclose
& breach of Art, 6{1) of the Convention insofar as'the applicants
‘'rely on the notion "eivil rights". "Insofar as they rely on

the notion "criminal charge" the Commission is unanimously of

the opinion that Art. 6(1) 1s not violated.

‘B As to Art, 8 of thé'Gonvenfion_

62, The applicants have also alleged a violation'of_Art. 8{(1),
according to which everyone has the right to respect for his
private life as well as for his correspondence. . C

The secret control of letters is certainly an. :
interference with the exercise of the rights guaranteed by
Art, 8(1). But also the tapping of wires must be considered
to be an interference with the right to respect for private
life. or, more particularly, correspondence in a broader sense,
However, Art, 8(2) allows.certain restrictions of these rights
and it has to be decided if the interferences of the German
Act are covered thereby. I ' '

63, Interferences must be in accordance with the law as Art. 8(2)
expressly states, 0Ohat must be taken to mean that the law sets
up the conditions and procedures for an interference, Since the
application is dlrected against the German legislation which
provides for a detailed system of restricted ihterferences

this requirement of Art, 8(2) is clearly fulfilled.

; It has further to be noted that the German system

- regulating wire tapping and other forms of secret surveillance
offers an extensive protection against misuse through the '
. control of the supervising authorities by the G10 Board and
the 610 Commission, - ' S

64, Secondly the restrictions must be necessary in a democratic
society, inter alia, in the interest of national security or for
. the prevention of disorder of crime, It is spelled out in the
text of the law in gquestion that its goal is indeed the o
preservation of the nerional security. Internal security is the
reason for the megsure where (10 makes -supervision possible if
there are indications that acts of treason etc. are being
planned (Art. 1, Sec. 2). External security is the reason for
the measure where it is stated that acts against the defence
system, acts against the Nato troops in Germany or the danger
of an armed attack against the Federal Republic of Germany may

justify supervision (Art. 1, Secs. 2 and %)

Tn this context 1t has also to be noted, as was pointed out
by the respondent Government, that the Pederal Republic 1is bound
by Art. 5 Section 2 of the treaty with the three Allied Powers of
France, the United Kingdom and the U.S5.A. (of 26 May 1952) to
guarantee the security and safety of the troops of these allied

powers in Western Germany.
/.
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€5. It remains to be answered 1f that system of interferences
is necessary in a democratic: society, From a comparative survey
of the regulations of a similar kind in the different Convention
States it becomes indeed clear that some system of that sort is
deemed necessary in a democratic society in the sense of the
Convention. The Commission finds that this.is indeed the case. Certainly

there can be discussions about the best way to handle the problem. However, it is.
- left to the State to regulate the functioning of such system within, of course,
the limits set by Art. 8 (1).  The German legislation, which is rather
detailed in restricting the interferences compared with other
systems (2) is, in the view of the Oomm1ss1on w1th1n these limits,

That holds true also for the. exclus1on of a formal
notification of the person concerned. It is self-evident that
~a prior notification would run counter to the whole purpose of
the interference, The Federal Constitutional Court has clarified .

that the German Constitution requires a notification of the persons:

involved as soon as that is compatible with the goal of the action.

e  Siuneu the exclusion of a formal prior notification is
required by the specific nature of the measures involved, the
question does not arise if in other cases .such an exolu51on could |
by itself be considered as belng a violgtion of Art. 8,

The subsequent notlficatlon is required by German law, as
the Federal Constitutional Court has held, if 1t is possible
without endangering.the purpose of the surveillance.

67. It is true also that the application of the German legislation
in any given case must be necessary in the sense of Art, 8%
Convention in order not to violate it, It is the particularity of
this application that neither the applicants nor the respondent
Government can substantiate a concrete Iinterference or element from
which its necessity could be Judged. The Commission must conclude
therefore that measures of supervision are carried out only to the
. extent strictly necessary in the interests of natlonal securlty as
provided for in Art. 8(2) of the Conventlon.

€8, From the point of view of the Conventlon it should ‘be added
that some compromise between the requirements for defending the
constitutional democracy and: the individual rights seems to be
inherent in the system of the Convention, The preamble expressly
states that the Fundamental Freedoms are best maintained on the

e

(1) See Judgment of European Gourt of Human nghts "Handy51de"'
cace, T December 1976, Pe 17

'(2) Cf. Newsletter on Leglslatlve Activ1t1es, ed., by the Counc11
' of Europe, June-August 1976, No. 24, pp, 5 and (Belglum
and Switgerland), _ _

2) of the
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one hand by an effective ‘political. democracy and on the other
by a common understanding and observance of the Human Rights
upon which they depend., Art, 17 makes it clear that nothing in
the Convention may be interpreted as implying for any State,
.group or persgon any right to engage in any activity or

... perform any act almed at the destruction of any. of the

' rights and. freedoms set forth. therein, The balance found
by the German legislation seems to be in line with the
basic thought underlying the Convention., . .

CONCLUSION

69,. The Commission:is of the opinion by twelve votes and
one abstention that the present case does not disclose a
breach of Art. 8 of the Convention,



.- 32 -

4. As to Art, 1% of the Convention

70. The applicants finally allege a violation of Art, 13 of
the Convention on the ground that the control organs provided
for by the Act G100 are not independent and impartial tribunals,

: According to the Commission's constant jurisprudence Art, 13
of the Convention relates exclusively to a remedy in respect

of a violation of one of the rights and freedoms set forth in

the other Articles of the Convention (1), In the present case |
no violation of one of the Articles invoked by the applicants
has been established and there is consequently no basis '
for the application of Art, 13 of the Convention,.

71, The Commission observes that even if Art, 13 of

the Convention were to apply it could not generally be
interpreted to the effect that an effective remedy in the
sense of this provision presupposes the knowledge of a
possible interference and therefore requires the
notification of the person concerned, as was argued by the

applicants,

: The Commission observes that such notification would,

as regards G100 measures, upset the purpose of such measures
which are certainly interferences with the rights guaranteed:
. by Art. 8(1) but which are necessary in the interest of
national security (see above para., 64) and therefore justified
and admitted by the Convention (Art, 8(2)). - If the
notification were to run.counter to the goal of such
interferences, an interpretation of Art, 13 creating a
right to be informed would not be in harmony with the system
of the Convention, - . - '

e

(1) See e.g. decisions on the admissibility of
“Applications Nos, 3798/68, Yearbook XII, pp. 306,324;
.. '%3937/69, Coll, 32, pp. 61, 63;
4517/70, Coll. 38, pp. 90, 98.
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726 It is indeed clear that the information of the persons
concerned, even after the measures, would in many cases make

- impossible or much more difficult the effective supervision of
anti-constitutional activities,” As ‘the Federal Constitutional
Court has stressed, the information would give hints about
the way the security organs work and would identify their
members thereby greatly diminishing the effectiveness of
their work (1), Only the secrecy of the supervision makes it
sensible, as the Federal Oonstitutional Court pointed out .(2).
It must be admitted that a very real danger exlsts for the
Human Rights of citizens if the.authorities misuse the power
of clandestine supervision, It seems necessary, -therefore,
that all possible safeguards against such a misuse should be
included in the system, Phe éxistence of an independent G10
Commission which must be informed monthly by the Minister about
the measures taken .and may receive complaints by anybody,  as well
as the special Board of Members of Parliament must be seen as
such a safeguard, o . . :

73, Finally, the Commission notes that in consequence of the

decision of the Federal Constitutional Court the judieial control
appears to a certain extent to be possible. In fact in such

cases where persons are .subsequently informed of measures of
supervision taken against them they may bring an action for
damages as is described in the respondent . Government's
observations. oL

CONCLUSION,

74, 1 The Commission concludes by twelve votés with one
abstention that the present case does not disclose a violation’
of Art. 13 of the Convention.- '

Secretary to the Commission | President of the Commission’

(H.~C. KRUGER) | . (J.E.S. FAWCETT) .

(1) BVerfGE Vol. 20, pp. 1, 19.
(2) Loc. cit., p. 19.
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'SEPARATE OPINION OF MR SPERDUTI

1. I was obliged to abstain on the various questions

put to the vote and concerning the alleged violation of

a number of Articles of the Convention, because I hold.

that these questions didi not even arise in the light of

the terms in which the appllcatlon had been found adm1551ble
at that stage of the procedure. :

In my view only one real question'had'to be ‘answered
in the context of ‘these terms considered in their true
meaning. But that question was not subjected to an
examination likely to lead to a c¢onclusion dealing wittingly
and directly with it. My difficulty in agreeing with the
line of reasoning followed in the report is due to the fact
that this case raises a wholly new problem of interpretation.

2. When deciding on the adm1551b111ty, the Comm1551on was
careful to throw all possible light on the true reasons for
~the applicants' claim that they were "yictims" within the '
meaning of Article 25. And, indeed, the Commission clearly
showed that it linked the-possibility of regarding persons

as "victims"™, in conditions such as those alleged, with the
fact that these persons "having been the subject of secret

. surveillance are not always subsequently.informed of the
measures taken against them" (Decision as to the admissibility,

p. 63)-

That starting point was then more or less set a51de
From the first lines of the part of the Report
entitled: '"Opinion of the Commission" it becomes dlfflcult
to grasp the reasoning because of a statement whose scope is
not easy to understand to the effect that "the applicants
must be considered to be entitled to lodge an application
even if they cannot show that they are victims" (page 27).
One can, of course, admit that a court or other instance of
judicial control considers in the course of the examination
of ‘a case the hypothetical violation of a right. However
such consideration cannot be provisional, i.e. carried out
subject to subsequent proof. But if it is certain from the
beginning that it is impossible to submit the slightest
proof, one fails to understand what purpose such a con-
sideration can .serve.
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The argument in the Report ccntinues as follows:

"As 1t is the particularity of this cagsé that persons subject
to secret supervision by the authorities are not alwajs
subsequently informed of such measures taken against:theém,

it is impossible for the applicants. to show that any of

their rights have been 1nter£ered with" (ibid).

: It woalu follow that in view of this - 1mposaibility the Ccrinissicon
would have had to concludce that any subscquent. reseuich into the
violation of any other given article was unncc. sary. u‘VLPthCInSS
the Commission deemed it nccessary to carry out sucb research.

Admittedly the applicants, who were anxious to present thelr
. arguuent buttressed up by precise references to the Convention,

- alleged the violation of a nunber of articles, notably

Arts.6(1), 8(1) and 13. But these allegations should be understooa
to mean thet it wac desirable to draw the Commis sion's attention
to rights which, aiong those expressly recognised in the
Convention, could be affected by measures of interference. teken
by the public authorities without the victims being able to
claim the protection afforded to them by the Convention because
they were not subseguently 1nformed of. those measures.

3, It will be seen that in the part of 1ts report entitled
"Points at. issue", the Commission was obliged to take note of
the fact that the appllcanus were agking it to carry. out, in
the context of the alleged violation of Art. 13, an examination
as to the question: :

"Whether or not it can be induced from the_nction N
teffective rewmedy' within the meaning of this provision
that the Federal Government is in all cases of secret
gurveillance under G1l0 obliged to inform the persons
concerned subsequently of the measures taken against
them" (page 2¢).

" That examination was not, however, carried out, in view of
the negative conclusions reached by the Commission with regard
to the violation of Arts. 6 and 8. In accordance with the
Commission's constant practice, confirmed in this case, the
violation of Art. 13 presupposes the vioclation. of rights
recognised in othex Articles of the Convention,

. . A similar and therefore conditional examination was
envisaged in the "point at issue” concerning Art. 6{(1), which
reads as followst

o
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: "Whether or not the measures which can be taken by
the authorities against individuels in applicetion of -

GlO constitute an interference with -fcivil rlghts'“or o _
51; nlf the levcllln" of char wes in the neaning of Art. 6(1)."

"If so, whether or not this obllges the respondent
Government to inform in all.cases the persons concerned
subsequently of the measures which have been taken
against them and whether or not these persons
consequently have the right to have the lawfulness of
these measures -determined.by an ordinary court". (p. 29)

That cxanlnaulon d1d not.take place ¢ither since the
Commission states the following ulth recarc to the appllcablllty
of Art. 6 (1):

"'Supurvisory messures of the kind in quLstlon ar:s typlcal acts_

of State authority in the public interest and carried out

jurc imperii. They cannot b questioned befor: any courts in
many legal systems. They do not 2t all-dircctly. conccern:
"privete rizgnts. The Commission concludes thoerefore, that
Art., b6 does not apply to this kind of State intirference on
security zrounds.” (p..28).

4, Let us now turn to the "p01nt at issue" concernlng

Art. 8. There, too, the Commission begins by formulating a-

main question and then puts a subsidiary questlon. Here'

are the two propositlons.

"Whether or not ,the measures which can bejteken in
application .of G1l0 constitute an interfereéence with -
the right to respect for private and family life, .
the home and correspondence”,

"If g0, whether or not such interferences are
justified under para. 2 of this Article as being
in accordance with the lew and necessary in a

- democratic society in the interests of nationel
gecurity, public safety or the economic well-
being of the country, for the prevention of disorder
or crime, or for.the protection of the rlghts and

" freedoms of .others" (. 2=)

Whilst the first propositlon is undoubtedly correct,
concernlng, as it’ does, solely the question whether the
- measures envisaged in G10 are likely or not to
- constitute in themselves, i.e. such-as this Act permits them, -
an interference by the public authorities with the right
get out in Art, 8, it would be impossible to claim that the
same is true of the second proposition. The latter also
concerns the Act and only the Act, always regarded in its .
own right, i.e. In its general and abstract scope, It does not
eal wi the only point that really matters if a problemx -
connected with the violation of Art, 8 is to arise: neumely
the need to determine how the public authorities did in
. fact act. In other words, we have left the ground covered
by the Commission's constant practice in the case of
individual applications concerning Art. 8, That practice
consisted in examining the measures actually taken by the
public authorities, vhich might have violated the €onvention
because, for instance, they had been taken and applied for a
purpose other than that for which they had been intended.
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If the applicants had asked the Commission to confine
itself to an examination such as that carried out, i.e. an-
examination ol the Act in abstracto, it would have been
necessary to dismiss their application at the admissibility
stage in accordance with the Commission's practice whereby

",.. the Oommission can examine the compatibility of
domestic legislation with the Convention only with
respect to its application to a person, non-governmental
organisation or group of individuals and only insofar
as its application is alleged to constitute a v101at10n
of the Convention in- regard to the applicant person,
organisation or group in question. Therefore, in a
case submitted by an individual under Article 25 the
Commission is riot competent to examine in abstracto

the guestion of the conformity of domestic nglSlatlon
‘'with the. provisions of the Convention” (Dec. Adm,
Yearbook, III, p. 220; Dec. Adm.,Yeaxrbook IV, p. 276)

Admittedly, although 1t can be claimed that the Commlsslon-
studied an abstract guestion, the applicants for their part
may also have given the impression that they were concerne?
with a somewhat abstract subject since in fact, they referred
to a possibility: namely that improper application of
G1l0 might result In abuses being committed by the public.
authorities, 3But 1t is necessary to grasp the logical meaning
of that reference clearly, since it was also made by the
respondent Government (whose representatives conceded "that
the Convention would certainly be violated if G1l0O were 1mproper1y
used", Decision as to admissibllity p. 16). The danger of a
violation of Act ¢ 10, and simultaneously of Art., 8 of.
the Convention, was evoked and' denounced by the applicantsg
in the light of an interest which may, at will, be described.
es accessory compared with that of avoiding the aforesaild
danger, But because of this close link there can be no
denying that it was an intgrest which qualified for legel
protection granted directly: namely the interest of everyone
coming under the  jurisdiction of a High Contracting Party to be
able to defend the right vested in him in pursuance of
Art., 8 In the matters referred to there after ‘learning of
measures taken in his respect by the public authorities in.
one of these matters.

Admittedly, the complexity of the case is due to the very
fact that the language used by the applicants sometimes gives
rise to confusion, particularly because they give theimpression
of concentrating on the danger referred to above as the true
and direct subject of thelr application in such-a way that
they present themselves as potential viectims; which is amblguous
and not admissible in-the context of Art, 25.

e
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Thus 1n the doc151on as to the &dmiSSlblllty we read that.

"the appllcat were merely asking for subsequent control
of measures of surveillance because they were afraid there was
a danger that citizeng wmight be subjected to total survelllance“

(page 16).

However, there seemns no doubt that, as far as possible, -
it is necegsary to understand the argunents they developead
throughout the procedure as rational and legally pertinent,
and this means they must be understood as concerning the
aforesaid interest. Therefore it will be said that the
applicants! complaint bore in substance  upon a single right
which is not ezxpressly set forth in any Article of the
Convention, namely the right to any person coming under the
Jurlsdlct¢on of a Contracting State to be informed within a
reasonable time, according to the circumstances, of measures -
taken secretly in his respect by the public authorities and
constltutlng Torms of Interference with the rlght° and freedoms
recognised in the Convention, : '

If such a right is not apparent from the Convention, the
application ought {to have been dismissed on that account or to
have led in the procedure on the merits to a conclusion, on
that same count, that there had been no violation of the
Convention. In any case the question of interpretation
raised in substance by the appllcants was the fundamental one
calling for examination,

5. I do not, however, believe that this question calls for

a negative replj. At this stage I would merely point out that
the European Convention, as an international instrument
designed to securc by a system of guaranitees the effective
cnjoyment of given fundamental rights and freedoms, implies

for that very reason an obligation on the part of the High
Contracting Parties not to hinder the smooth working of

the machinery set up to that end. That obligation is, indeed,
expressly laid dovm in counection with the exercise of the
right to individual application which the Coavention refers

‘to in Art. 25, As an implicit obligation, it has, in my view,
& generel 'scope. The corresponding scope of the subjective right
of 'individuals which should .also be affirmed by correlation can
be expressed as follows: this is a right which, by its very -
nature, is an inherent right in that it is inseparably bound -
up with the various substantial rights recognised by the L
Convention. In short, 1t will be said that everyone has the
right to have the beneflt, without arbitrary interference, of the
guarantees offered by the Convention for the enaoyment of

the substantial rights it recogniges. If that is true, it
follows that.every High Contracting Party is in duty bound to_
see to it that measures taken by public autorities and likely "™

to derogate from the rights and freedoms recognised in the
Convention do not remain unknown to the persons concerned, since
that would be tantamount to depriving these persons of any
possibility of availing themselves of the aforesaid guarantees.

/.
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Admittedly, and the applicants did indeed admit this
in the present case, the provision of information on sone of
the measures referrcd to above, particularly measures of
surveillance taken by- the public authorities.concerning the
correspondence and tele-communicaetions of private persons,
tan, in principle, only be subsequent information. Slmllarly,
the time-limits within which this information shall be
furnished must be determined in the light of both the interests
of individuals and the aims legitimately pursued by .the public
authorities when interfering with one of the.substantial rigats .
recognised in the Convention., The striking thing about the
present case is that, although the decision of the Federal
Constitutional Court dated 15 December 1970 did have certain
reperussions on the subsequent application in the Federal
Republic of  Gl0, that application may not invariably  be.
followed by subsequent notification (see under Friendly Settlement
in the "Mcmorandum on the Delegates interview with the
representatives of the IFederal Government“ in Appendlx I11,
the percentage of such notlflcatlons) ' : :

To clarify this one can say that the right which arises
from the Convention which because of that origin belongs to
international law should be considered as having been violated
by reason of the fact that internal law does not recognise
it. This flaw in the internal legal system is in effect
equivalent to a violation. It does not seem necessary to .
develop this aspect further by specifying from a technical
legal point of view that the subjective international law
which arises from the Convention has as its object recognition
in the internal legal order of the right to receive .certain
information so that it is sufficient, for the Convention to be
considered as violated, that thls recognltlon should not have

been present

b. T do not say that in such cases. the conclusion should be
that there had been a violation of the Convention. In this
connection reference should be made to the part of the

aforesaid decision by the Federal Constitutional Court appearing
on page 9 of the report of the Commission and concerning the..
reasons which might militate against "even the subsequent
revelation of. a measure of surveillance and its subseguent
discussion in judicial proceedings": The arguments developed

by the Court undoubtedly call for careful thought., Rather would
I say thet in cases of this kind the probtlem may arise of the
exerclse by a High Contracting Party of the right of derogation
conferred in Article 15 of the Convention: that is suggested
by the Federal Constitutional Court's references in the
aforementioned sentence to threats azainst "the constitutional
order and against the security and existence of the State.

This is a subject whicl must be reserved for more profound study.



' SEPARATE OPINION OF MR BUSUTTIL

: I am compelled to abstain from expressing an
opinion on the points at issue, as I do not consider
that the applicants can be considered as "victims"
within the context of Article 25, 1In-this connection,
I am content to follow the reasoning contained in
paragraph 2 of Mr Sperduti's Separate Opinion.



- -

SEPARATE OPINION OF MR TRECHSEL
JOINED BY MR FROWEIN

While I am in acreement with the final finding of the
Commission I have to state thet I dissent as far

as the interpretation of Art. 13 is concerned. The Commission
has alwars held that Art, 13 involvés a right to an effective
remedy only where rights and freecdoms guaranteed under the
Convention have actually been violated. This interpretation
is supported by the wording of Art. 13 but cannot possibly.
express its true meaning. Like Art. 8 of the Universal
Declaration of Human Rights, Art. 13 has the purpose of
assuring that every inaividual has -the possibility to turn
to a national authority when he thinks that his human rights
have been violated. Art. 13 is thz logical counteroart to
Art. 26 which reads as follows : .

"The Commission may only deal with the matter after. all
domestic remedies have been exhausted according to the
generally recognised rules of international law ......!

Art. 13 imposes-on to the High Contracting Parties the duty
to provide for such effective remedies the scovne of which

is to lead to a finding on whether the Convention has been
violated or not. Now, it can not possibly lLe a prereguisite
for the application of Art. 13 that the Convention be in
fact violated. The establishment of a violation toc be proved
cannot be a condition for examining whether the same violation
exists or not. Art. 13 gives 311 accessory guarantee in a
way similar to Art. 14, It has no independent

significance of its own but can only be violated in so far’
as one of the rights guaranteed under articles 2 - 12 of

the Convention, 1 - 3 of the Protocol or 1 - 4 of Protocol
o. 4 are at issue. It would lose all its meaning, however,
if it were madc dependent on the condition -that one of these
rights were actually violated. '

Art. 135 cannot. therefore ﬂeasonablj be construed in strict
respect of its wordlnm but only in the senge that everyone
wvho allepes that hc is 2 victim of a violation of his rights
and freedoms as set forth iIn the Convention 1s entitled to
an effective remedy before a national authority.




OBSERVATIONS BY MR;_FROWEIN

"I fully subscribe to the reasoning of our Commission
concerning Article 8. However, in the light of recent
developments in the Federal Republic of Germany, I feel
bound to add the'following.

It hes bPen confirmed by the compelent authorities
of the Federation and the Lander that besides the
application of G 10 other systems of secret surveillance
by technical devices have been used in Germany although
no leglslatlon comparable to G 10 ex1sts for them.

'What has been stated by the Commission concerning
Article 8 in this Report would, in my mind, apply also
for these measures of surveillance. If one considers
_possibilities of secret surveillance in abstracto, i.e.
not specific acts of surveillance - as the Commission
had to do in this case - it is of great importance that
the same level of safeguards exists in the different
systems which may be used. Otherwise, the safeguards
in G-10 would become meaningless because they could

easily be circumvented.
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Examination. of admigsibility:

Datq L

Introduction of appli--
cation '

Registration of apnli--
cation '

Jramination by roud of
three members (Rules 5¢,

45 of Tormer Rules of
Procedure)

Commission's decipion to

give notice of the
application to the

"responcent Governuent

~o(Rdle 45, 2 of the imlee

of Procedure)

. Respondent'Government's

observations on admissi--
b1lity

- Applicants' renly

~exemination ol the case

Connission's decisions

aGcjouriing the examination

of the case

Commission's decision no
lonfer to acdjourn tae

11.6.71

14.6.71

11.12.71

9.2.72

29.3.72.

s

31.5.72-

19.8.72;
8.2.73;
20.7.73%;
31.5.74

17.7.74% .
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~ Tindal

. MM.

Busuvhil
Kallber;
Davon
Oopainl
Manson

Favcett
Sperduti

. Kinacora

Mriantalyllides
Welter
Busuttil
Kellbers;-

Daver

Manfen - ;
Custers
Ngreaard

Polalkk

I'rovein
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Item’ - Date Hote
- Further Report (Rule 45 of 18.9.74
the Rules of Procedure : :
~ Commission's decision to . 8.10.74 MM, Fawcett
invite the parties for - . Ermacora
an oral hearing " Triantafyllides
- ' ‘Helter
Kellberg
- - Daver
Onsahl
Mangan
Custers
Ngrgaard
Polak
"Frowein
Jorundsson
- QOral submissions made - 17.12.74
by the parties
-~ Commission's deliberations 18.12.74 MM, Fawcett
and decision to declare the Sperduti
application admissible Ermacora
o Triantafyllides
' ' WVelter
Busuttil
" Kellberg
Daver
Mangan
Custers .
Ngrgaard
Frowein
Jorundsson
Dupuy
Examination of merits .
-~ Applicant's'observations 4,7.75
on the merits : ' .
- Respondent Government'!s == 28.10.75

- _observations

b o
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Item Date Note

TR
P, s e -

TSI I T e R T S meE eara

- Commission's deliberationa. 6.3.76 ... .. ...1, Faycet?t
It was decided not to hold 'an el U Hfrgaard
oral lhearing on the nmexrits. T ~ . Lrmacora

S . ' : - Busuttil

Kellberg

Daver

Custers

Frowein

J8rundsson

Tenekides

Trechsel

Kiernan

Klecker

Sperduvi
Hgvrraard
iLymacora
Triantafyllices
Vielter -
Busuttil
Kellbers
Daver
Ovsahl

" Mangsan
Custers
Frowein
J8rundsson

Commissions's deliberations C30.9.76 . M. Tawvcett

Commission's deliberations -  15,12,76 L MM. - Fawcett

and final votes on Report R - Sperduti
Nédrgaard
Ermacora -
Busuttil
Kellberg '
Daver =
Custers
Frowein -
J8rundsson
Dupuy
Trechsel
Mangan
Klecker

# Mr Daver only participated in the vote on the'alleged
violation of Art. 6 (1) insofar as the applicants rely
on the notion "civil rights", - -
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Item _ _ Date o Note
- Commission unanimously -9.3.77T MM. -Ndrgaard (Acting
adopts text of Report. - : President, Rule

7 (1) of Rules
of Procedure)
e Sperduti
Busuttil
"Kellberg
Daver
- Mangan
Custers
FProwelin
: J8rundsson -
- Tenekides
Trechsel
Klecker
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