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1 . INTRODUCTION •

1 . Outline of the case

a) The legal situation

1) The five applicants, one judge (Mr . Jürgen NUSSBRUCH),one
public prosecutor (Mr . Gerhard IKLASS) and three barristers (MM",
Peter LUBBERGER, Hans-Jtirgen .POHL,Dieter SELB), are German
citizens living in Mannheim and Heidelberg respectively .

The applicants lodged a conétitutional appeal with the
Federal Constitutional Court .(Bundesverfassungsgericht) complaining
of certain restrictions concerning the secrecy of mail and
telecommunications .

2) Art . 10 of the Basic Law (Grundgesetz = GG) of the Federal
Republic originally guaranteed the inviolability .of. the secrecy of
mail, post and telecommunications with the exception that'
restrictions could be ordered pursuant to a law (Gesetz)(1) . In
1968 Art . 10 GG was amended and now reads as follows :

"Article 10

(1) Secrecy of the mail, post and telecommunications
shall be inviolable .

(2) Restrictions may be ordered only pursuant to a law .
Where .such restrictions are ordered for the purpose of
protecting•the free democratic constitutional order, .or
the existence or security of the Federation or of a
Land, the law may provide that the person concerned shall
not be notified of the restriction and that legal remedy
through the courts shall be replaced by a system of
scrutiny by organs and auxiliary bodies appointed by the
people's elected representatives . "

3) The Act of 13 August 1968 (G10) püblished in BGB1 I, .p . 949(2),
restricting the secrecy of the mail, post and telecommunications
(supplementing Art: 10 of the Basic law) specifies the cases i n
which restrictions as provided for in Art . 10(2) GG may be imposed anc
the procedure to be followed in suéh cases .

Art, 1, Sec . 1(1) of the G10 authorises the authorities,
for the protection of the constitutional order of the-Federation
and of the La*nder, to open and inspect communications whibh are
subject to the secrecy of the mail, post and teleaommunications ,
to monitor telegraphic messages and to monitor and record telephone
conversations in a number of specified cases, inter alia ,
if this appears necessary for the protection of the rree democratic
constitutional order, the existence or the security of the
Federation or of a Land .

./ .

(1) Old version of Art . 10 : "Secrecy of the mail, post and tele-
communications shall be inviolable . Restrictions may be ordered
only pursuant .to a latia . "

(2) Bundesgesetzblatt .
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-Pursuant to Art . 1 . Sec. 2 of G 10, réstrictions may be
ordered under Sec . 1 if "there is factual evidence for suspecting
that a person . . . plans to commit, is committing or has committed"
cértain criminal acts such as treason and acts endangering peace,
the internal or external security of the State or its democratic
constitutional order .

Art . 1, Sec . 2(2), (phrase 2) of G10 provides :

"It (the order) may only be directed against thesuspect
or such other persons who may,,on the basis of specific
evidence, be presumed to receive or forward communications
intended for the suspect or emanating from him or whose
telephone the suspect may be presumed to use . "

According to Art . 1, Sec. 4 of G10, restrictions under Sec . 1
may be ordered only on application . Applications may be made by
the heads of certain authorities, which are énumerated . Ordérs
under Sec . 1 are given by the competent supreme Land authority or
a Federal Minister respectively . Thé validity of the orders is
limited to a period of not more th an three months, extensions
may, be granted on.application .

4) Art . .l, Sec . 5(5) .of G10 provides :

"The person concerned shall not be notified of restrictive
measures . "

Art. 1, Sec . 9 reads :

11 (1) The Federal Minister referred tounder Sec . 5(1) as
being responsible for ordéring restrictive measures shall
report on .the application of this law at .intervals of not
more than six months to a Board ( 1) consisting of five member s

. . .of Parliamént appointed by the Parliament (Bundestag) .

( 2) The competent Federal Minister shall report each month .
to a Commission ( 2) on the restrict ive measures ordered by
him. The Commission shall decide ex officio or on receipt
of camplaints as to the admissibility and necessity of such
restrictive measure.s . Any measures which are declared
by the Commission to be inadmissible or unnecessary shall
be rescinded immediately by .the competent Federal Minister .

( 3) The Commission shall be composed of a Chairman, who
shall have the qualification to be appointed as a judge ,
and two assessors . The members .of .t}ie Commission shall
perform their duties independently and shall not be
required to comply with instructions . They shall be
appointed by the Board referred to under para . (1) after
,consul:tation with the. Federal Government ."

.~ .

; .1 In this Report mentioned as G10 Boar d

(2) In this Report mentioned as G10 Commission
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Art . 1 ., See . 9(5) reads :

"(5) There s tall be no legal remedy through the courts
in respect of the imposition and execution of westrictive
measures . "

Art . 2 of G 10 contains provisions siendin;; the Code of
Criminal Procedure ( StPO), as to the admissibility of monitoring
and sound••recorclia of telecommunicatiôns in con:iec tion with
criminal proceedin;;s . Such monitoring may now be ordered by
a judge or a public .prosecutor in urgent cases if there is
factual evidence .for the sus picion that a person has alone, or
in company with others, committed .or, in cases where . the
attempt is itself an offence, is attemptinG to commit, or has,
by means of a punishable act, made preparations to commit
certain s pecified political offences or certain other d.angerous
or grievous c rimes ( e . S . murder)_and if it would be impossible,
or substantially more difficult, to ascertain the facts or the
suspecte t subjec':'s whereabouts by other means .

Sec . 101 (1) StPO .; as amended by Art . 2, No . 3., of G 10,
reads as follows :

"The persons concetned shall be notified of the méasures
imposed . . . as soon as this is possible etilhout prejudice
to the outcome of the investigations . "

Supplementary acts have been passe d in the Federal Lhnder
by virtue of Art . 1, Sec . 9 (4) of G 10 .

The applicants conplained in their constitutional appeal
to the Federal Constitutional Court of the provision contained
in Art . 10, para . (2) (2) of the Basic La o and in Art . 1 ,
Sec . 5, pa-ra . 5, and Sec . 9 ., para . (5) of Ve above-cited G 10 .
They alle ;;ed that these provisions violated bdsic principle

s of the constitution.

5) By ud5ment of 15 December 19 70 the Fecteral Constitutional
Court (1 ) decided that Art . 1, Sec . 5 (5) of G 10 was
incompatible with the Basic Law insofar as it provides that the
person concerned is.not informed of the measures taken against
him even if this would be possible without prejudice to the
result of the investi ;,ation . The remainder of the applicants'
aupeal wau rejected as bein^y unfounded .

The Court found that othemise the provisions complained
of were justified in the interest of the protection of the
Federal P.epublic and its free, democratic constitutional order
and that they did not violate any basic constitutional principles .

.~ .

(1) Reports of the FeWal Constitutional Court •• BVerfGE -
Vol . 30, page 1, et seq .
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Îri a dissenting vote, three judges of the Federal
Constitutional Court stated that they consideréd the provisions
ip .qüestion to be unconstitutional ,

i .b) Complaint s

;6) The applicants allege that those provisions of Art . .10 (2)
of the Basic Law and of G10 which, under certain conditions,
âuthorise the authorities to control their correspondence and
télephone communications without obliging the authorities to inform
thein subsequently of the measures taken against them, and which
exçiude the possibility of lodging an appeal against such measures
to~the ordinary courts, vio.late Arts . 6, 8 and 13 of the Convention .

2 . Proceedings before the Commission

7) The present application was introduced on 11 June 1971 and
registered on 14 Jizne 1971 ,

The Commissiôn decided on 9 February 1972 to give notice of
the application to the respondent Government, The Government
were consequently invited to submit .their observations .in writing
on the admissibilityof the application beforé 6 April 1972 . The
obs;ervations were received . on 4 April . 1972, The applicants were invited
to reply before 28 April 1972 . ?'his timé-limi.t was extended until 31 May 1972 and
the applicants' reply dated 31 May 1972 was received on 2 June 1972 .

In view of the fact that the respondent Government stated
in their observations that an Amendment Bill was being prepare d

, with regard to the Act in question (G10) ; the Commission decided
repeatedly to adjourn the examination of the case .

'8) As regards the preparation of the Amendment Bill .
the respondent Government submitted thé following information :

- on 15January 1973 that a Bill amending G10 had been
drafted but could not, in view of the premature general
-elections for a new Parliament, be forwarded to
Parliament before the 6th legislative period ;

- on 8 June 1973 that the Bill was being revised and would
contain a provision making an exception for barristers ;

on 14 December 1973 that the Bill had been submitte d
to the three allied powers .(France, .United Kingdom and
United States of America) for consultation ;

.~ .

~
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on 1 April 1974 that t :ie Bill had beer. accel)teC. by the
Federal Cabinet . Copies of the Bill v:ere submit';ed to
the Cotnmission . The Bill provided, inte r
alia, that barristers who are appointec: ss (lefence
counsels concernin;; offences mentioned in A:.t . 1, Sec . 2,
para. . 1 of G 10, may only be supervised if they a_ e
also suspects . Furthermore, it provide<<thac U he person
affected by clandestine measures of sune:~vision has to
be infoimed of these Lieâsures unless t} :e pu, ;)ose of
these measur.es reqi;ires otherwise ;

- on 5 July 1974 that the Bundesrat (Federal Council) had
e,:amined the Bill on 5 April 1974 and :iad e:ubmittec'•. its
observations . The Gove-niment added that the Bill would
now be foiwarde(! to Parliament shortlJ . .

9) The Commission decided on 17 July 197=:- no lon.~er to .
adjourn the e :a m ine. tion of the case . As i t cons-.?.e re d t:zat an
examination of the file Ciû not C, ive the informatio :i required
for d.eterminin r the question of admissibility it c.ccic.ed on
8 October 1974 in accorc.4nce ~ rith Rule 45 (2~ of the P,ule U
of Proce<<u .re ( 1), to invite the parties to submit their
observations on admissibility at an oral heariii ;, irhich . 1 :'es
held in Strasbou r; on .17 December 1974 .

On 18 December. 1974 ; after having consicle ::ec'. the irritten
and oral obcervations of the nartiee ., the Commission f otnd
that the appliciAnts' conlpiâin~s under Arts . 6( :), 8 (1) and
13 of the Convention raise<< complex issues ; -bein~; also of a
general interest for the ~~.phlication of tlie Consention, the
determination of which shoul2: depend upon an c_.aminetion of
their merits . i'he Commis ion consequently c'.ecic:ed t o
declare the application adLmiusible(2) .

10) The applicants' observations on the merits rre .: ,e filed
on 7 July 1975,af'ter several,requests for extensions .of the
time-limit had been granted . The respondeut Government' o
obse_vat`-ons in reply a»riveci on 31 October 1 975 .

On 6 March 1976 the Commission considered . tne ,)a :~tiec;'
observations on the me=its and decidéd not to liold an o--al
hearinS because the facts of the case were undirputec? and
the ].e ;al ar;uments o_' che pai•ties had been put fori•rard.
exhaustively ac the c:6misssi'oility staGe a .1(.1 in the parties'
subseque:±t submissions . Tlie narties were ir~ormed accordingly .

The a-pplicants püt thei .r. case themselves to tlie Commission .

The respondent Government were representec~ by Mr . E . Bülow,
as Arent .

./ .

(1) Now Rule 42 (2)(b) of the revised Rules of Procedure .

(2) See Decision on Admissibility, Appendix II .
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3 . The present Report .

11) The présentiReport Yias been drawn up by the Commission in
pursûance of Art .'31 of the Convention and aftèr. deliberations
and vqtes in plenary session, the following members being present :

MM. J .E .S . FAWCETT., President
G . SPERDUTI, Vice-Presiden t
C .A . NORGAARD, Second Vice-President
F . ERb1ACGRA
E . BUSUTTIL
L . KELLBERG
B . DAVER
J . CUSTERS
J .A . FROWEIN
G . JORUNDSSON
R .J . DUPUY
,S . TRECHSE L
K . MANGAN '
N . KLECKER

The text of the Report was adopted by the Commission o n
9 March 1977 and .is now transmitted to thé Committee of Ministers
in accordance with Art . 31 (2) of the Convention . .

A schedule setting out the history of thé proceedings
before the Commission and the Cômmission's decision on the admis-
sibility are àttached hereto as Appendices I ând II .

A friendly settlement of the case has not'been reached (1)
and the purpose of the Commission in the,present Report, as
provided in para . (1) of Art . 31,. is accordingly to state an
opinion as to whether .the facts found disclose a breach by the .
respondent Governmeht of its obligations under the Convention .

The full text of the oral and written plead.ings ôf the
.parties•together with further documents h'anded .in as exhibits
aré held in the archives of the Commission and are available
to the Committee of Ministers if required .

. . . ./ .

(1) An account of the C6mmission's unsiiccessful attempt t o
reach a.friendly settlement has beén produced as a
separate document - See Appendix III .
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- II . FSTABLISHMNT OF THL.FACTS .

12) -The facts relatïntô the'present case are r ;enerallir not
in dispute betwéen the nartiës . It is sufficient therefore to refer
tothe legal situation'set oùt abové undér I, I . In addition the
followinr, .is of relevance : .

1) Historical back~•rov.nd and' devélopment until t?~e Federal
~ôns~cïtütionâl ~ôurt~ c_eëi,siôn ôf~i _7~écenoer I~} 6

~ - _ - ~

13) Upon the unconditional surrender in 1945 the surveillance .
of German mail, pôst and telecommianications fell to :the
four occupying powers . This did not at first chan,,3e wlien
German sovereignty was restored step by ste-p, ivhen the Basic
Law entered into force and when the Federal Republic rras
founded . The rir,rhts of surveillance :exercised unde~c occupation
law by the Three Powers present in the Federal Republic of
Germany (F::ance, G-reat Britain and the U .S .ls :) outlasced even
the formal termination of the occupation rer,ime in th e
Federal tZepublicof Germany, for under Art . 5, para . 2 of the
Convention on the Relations ;betrreen the Three Porre--s and the
Federal Republic of Germany of 26 May 1952 (1) "the :ci~;hts of
the Three Porrers, heretofore held or exercised by them, 'which
relate to the protection of the security of the ar¢ed forces
stationed in the Federâl Republic" continued to exist . Under
that Comrention their futui-e es:piratian was made contingent
upon the condition"that the appropriate German autliorities
have obtained similar powers under ^-)rman le~-tislation enabling
them to take effective action to protect :the security of .
those forces, includinr,; the ability to deal vith a serious
disturbance of public security and order"e . -

On the basïs of this le„al situation measures of
surveillance, in particular concerning telea'ione conversations,
wère at first continuecL in the Federal Republic of Germanf
uiicter theresponsibility of the Threa Powers. As a matter of
constitutional law and of constitiztional policy, horrever, in
order to protect from abuses, it appeared to be inevitable
to-subject interferences with mail, post and telecommunications
to cbntrol under :.•tatutoi•y law ând in accordance irith the
requirements of a State gôvérned by the rule of la .i .

14) The provisions governing _estrictions on the secrecy of
mail, post and telecommunic4tions existinG at that time in
the Basic Latr were considered j.nadequate to provide the State
with effective protection a ; ;ainst attacks on its existence,
security or-free democra.tic constitutional system . The "
were available only to prosecuting authorities in the cours e
of a pendinG criminâl investigation . .~ .

(1) Federal Law Gazette 1955, part II, pa ., e 305 .
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On'13 June 1967, in order to take these considerations
into account and to release the rights reserved li,y the Allies,
the Federal Government submitted to the legislative bodie s
a Bill to Restrict the Privacy of Mail, Post and Telecommunications
as well as a Bill providing for the 17th Act to Amen d
.the Basic Law . The provisions impugned .by the applicants ,
i .e . Art . 1, Sec, 5., para . 5 and Art.,1, Sec . 9, para . 5 of G10
and Art . 10, para. 2, phrase 2 of the Basic Law are fotinded on
these Bills . .

15) The novel character of the amendment(1) of the
constitution lies in the fact that the person concerned
need not be informed of the restriction and that recourse
to the courts may be replaced by an examination by ager.cies
and auxiliary aZencies of the Federal Parliament . With the
wording " . . . the law may provide . . ." in Art . 10, para . 2,
phrase 2, the authors of the constitution have left the
final decision'on the provisions relating t(i the inforr.,ation
of the person concerned and his right of recourse to the
courts to the ordinary legislator .

16) When it submitted the Bill for G10 the Federal
Government decided in favour of the solution traced out by
Art . 10, para. 2, phrase 2 . The .official reasons for the
bill in this respect read as follows :

"The surveillance of .the post and telecommunications
of a certain person can serve a useful purpose only if the
person concerned does not become awâre of it . For this
reason the notification of this persori is qut of the question .
For the same reason it must be avoided that a person who
ir_tends to corur:it any of the offences enumerated in the Act
or who has committed them can by using a legal remedy inform
himself v;hether he is being watched . Therefore, a legal
remedy through the courts .to impugn the imposition of
restrictive measures had to be denied . . Seeing that for the . . .
above-mentioned reasons the person concerned is deprived of
the opportunity of having the imposition (of restrictive
measures) examined by a court but that, on the other hand, the
principle of governinent under the rule of lavi as laid dovm in
the constitution demands an independent control of interference
of the executive branch of government with the rights o f
citizens, the bill, in accordance with the supplementation of
Art . 10 as provided for within the framework of the .Emergency
Constitution prescribes the regular information of a
Parliamentary Board and the supervision of the impositions
by a Control Commission appointed by the Board (Séction 9) . "

./ .

(1) See text on p . 1, para . 2 of this .Report
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17) These fundamental ideas have been approved by .the
legislative bodies :of the Federal Reptiblic and hav,e found
expression in the anrendment of Art . 10, para . 2 of the Basic
Law as well as in G10, They were likewise approved b y
the Federal Constitutional Court which 'in its judgtnent of
15 December 1970 stated as follows :

°Efforts plans and measures directed against the
constitutional order and against the .security and existence
of the State mostly originate from groups that conceal their
work, doing it in secret, that are well organised and in a
particular manner are dependent on the smooth operation of
means of communication . Against such an organisation an
agency for the protection of the constitution can wox•k
effectively only if its measures of surveillance remain on
principle s.ecret-Lrd, therefore, are kept from being
discussed in judicial proceedings . . Even the subsequent
revelation of a measure of surveillance and its subsequent
discussion in judicial proceedings may furnish the ar.ti-
constitutional activ.ities with clues to the operating methods .
and the concrete field of observations of the Agency fo r
the Protection of the Constit,ution and to the ideritification
of its members who iiiay so far have been unknown thereby
considerably inpeding its effectiver_ess . The authority
not to inforni the person concerned of a measure of .surveillance
and to refer its supervision to a board that is not a .court,
therefore, serves to enhance the effectivenessof the Agency
for the Protection of the Constitution and, of course, .makes
rnonitoring and letter-opening.a meaningful operation . . ." (1.) .

However, as was already stated above (I, 1. a; para . 5);the
Federal Constitutional Court held that a person cdiicerne d
rnust be informed of .the surveillance - subséquently - in those
cases in which an endangering of the nurpose of the
surveillance measure may be excluded ~2) .

The Government of the Federal Republic of Germany has
taken the quoted decision of the Federal Constitutional Court
as a reason to propose an amendment to G10 . The parliamentary
discussi.ons on the Bill and the consultations with the Three
Powers were by the end of 1975not yet finished and so far the
envisaged amendmerit has not yeC been enacted .

2) The functioning of the monitori n&. syst em

18) Interference with the rights of the individual is, .under
G10, allowed only when and insofar as this is necessary to
attain the pui.•pose of the Act .

~ •

1 Reports of the Federal Constitutional Court, Vol . 30,
page 1, et seq . [-pp~ . 18, L737

(2) Ibid .
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The Act sets up a séries of strict conditions whicb have
to be satisfied before measures imposing such restrictions
can be ordered . There must be factual grounds for suspicion
that a person was planning, cominitting or had committed one
of the offences against the State specified in G10 (1) ,
e .g . plotting aggression against the Federation, revolution
or threats to the democratic constitutional system . A further
requirement is that .the investigation oî the facts by methods
not involving the imposition of such restrictions vrould offer no
prospects of success or be considerablÿ more difficult (2) .
Applicatiions to impose such limitations can be r:iade only .by
specifïed authorities statutorily empowered to make such .
applications . Every such âpplication must .state the type and .
extent of the measures applied for and the p.ériod for which
they would continue ; it must be in writing .and contai n
reasons (3) . The order authorising such measures is made - as
concerrns federal matters - by the Minister designated by the
Federal Chancellor (4) .

19) . The Act fuz-ther provides (5) that the responsible Efir:ister
shall report once a month on the ineasures :e has ordered .t o
a Commission, The members of tY.é G10 Commission are
independent in the exercise of their functi .ons and not subject
to di-reetions . They are elected by a Board consistin g
of members of the Federal Perliament (Bundestag) . Lhe
G10 Commission -~oiisist.e of a President, who must be qualified
to hold judicial cffice, and two assessors (6) . They ar e
not necessarily chosen among mémbers of Parliament but may also
be independent persons . . In any event, care is taken to see
that the G10 Commission is composed of ar.,equal number of .
representatives from each of the parties in the Bundestag .
The same applies to the G10 Board .

.~ .

(1) Art . 1, Sec, 2 (]) of G10 ,

( 2) Art . 1, See . 2 (2) of G10 .

( 3 ) Art . 1, Sec . 4 df G10 .

.( 4) Art . 1, Sec. . 5 . (1) of G10 .

( 5) Art . 1, Sec . . 9 (2) of G10 .

( 6) Art . 1, Sec . 9 (3) .
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20)'.• The G10 Commission decides'both on the legality (Zulgss3.gkeit)
of such restrictions and on the necessity for imposing 'chem :
if it declares any of the measures ordered unlài•rful . or
unnecessa :.,y, the a-esponsible Fed.eral Minister must -ée~:minate
theu immeJiately .

21) Although G 10 merely p~escribes that the G10 Commission must
be informed iiithin a month after an Order was made, e: :ce_:,t in .
urgent cases,tl:e practice n6iï ic that the resoonsilile Fee:eral _ .`
Minister obtains the consent of JL,,lie Gl0 Cômmission before Futting

such measures into effect . This practice has been _ollowe d
for years with the object of increasing the protection of tl:e
persons conce i~nec. and it is inteiided by thé responden'U Government
to give it statutory force by an Amendment Act .

A further controlling body is the above-mentionec .
G10 Board consisting of five Members of 'Parliament
appointed by tiie I3undestag to which the responsible P+eder t l
I4inister has to report on the : implementation of the Act at
intervals of not more than six mon jUhs . The measures orde~ed
are effective for three months on oach occasion . On e,:pi3.-y
of this 2 eriod , they can only be continued. on fresh application .
Such continuation requires a decision by the responsible
Federal I4inistei• and its lawfulness and necessity must be decided
by the G10 Commission within a month at the latest (1) .

22) Apart from the three months' time-limit, the measures
must be discontinued at once if the circumstances on the
strength of wliich they had been orüei-ed have ceased to
obtain (2) .

All measures arising out of an Order must be carried out
under the supervision of an official qualified for juclicial
office (3) . The infoi•mation and documents obtained by such
measures must not be employed for othér purpose3, not even
for the investiZation and prosecution of offences otlzer than
those serious oïfences against the security of the State
specified in Sec . 2 of G 10 (4) .

. / .

1 A._,t . 1, Sec . 5 (3) of G 10 .1 1

2 Art . 1, Sec . 7 (2) of G 10 .
3 Art . 1, Sec . 7 1 of G 10 .
4 Art . 1, Sec . 7 3 of G 10 .
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23) ¢11 documents obtainéd by such measures ' must be d.éstroyed
as soon as they are no lon.-er require8. for thec: nux,poses of
these ueasures . . The dest uction must be carrieet out unc'.é_•
the supe-rvision of an official qualified to :iold. jucliciol
office (1) .

2L) Tne âbove•-mentioned decision of the Federal Constitutional
Court of 15 Decémber.1970(seel,l,a and .II, 1) i•!as directly
effective and Sec . 5(5) of G 10 insofar as it has 'jeen
d.eclared unconstitutional by that Court is .accorc:in;;ly no
lon;;ex ap-plied .

Since, an6. in acco~üance with ..that judG,ment, ~iersons
concerne6. are beins inforue"l of thd measui2es .ordere~•. acainst [
them when chay are discontinued and if it ir, . pos3ible to do
so without éndan~erinr•, tie purpose for i:,hici. the meûsures
were taken .

•~•
a

(1) Art . 1, Sec . 7 . 0 ) of 6 10 .
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III . SUBMISSIONS 0F THE PARTIES

1 . As to the facts : .

a) The,~;7lioant s

25) The applicants pointed out that not only suspect persons,
but also unlimited numbers of other persons, a ;ainst vhom
there is no suspicion, may be .subjected to supervision of their
postal correspon~:ence anC telecommunications i

" f
there is a

possibility of their being, in any kind of contact ti-iith
suspects .Idor was it ccrtain that a derree of privileEect
treatment fo-., lawyers, as provided for in the draft o ' an
Amendment Bill, would becbme law, as the Bill had not yet .been
passed and the Zânder of Baden•-ldürttemberg an2. Bavziic, had
raised'objections to it .

b) Theres .onaent Governmen t

26) The responclent Government stated that the surveillance
of pe-rsons coming into contact ilith suspects ( :Contahtperson)
was the exception rather than thc rule . In practice, tlié
conversations listened to were recorded on tape and tLe
tapes obliterated as soon as the information i•ras no lon ;;er
required . In such cases all other connected documents were
also destroyed.

They emphEisised that measures of surveillance could only
be ordered if there viere iactual grounds for suspicion that
someone vas planning one of the specified oifences . So-
callec' exploratory list.eninG was not permitted . State controls
in current practice were in fact more strin;;ent than required by
G 10. Under G 10, the Minister appointed by the Federal
Chancellor could order ana set in motion surveillance before
the case in question had been referred to the G 10 Commission .
iie :;ever, t?~e Minister of tàie Interior di2. not noi-mally arran ;;e
for immediate implementation of a surveillance orc:er, but
first referred the case to the G 10 Commission for e::amination .
Only after this were the measures in question carriéd out .
The statutory possibility of implementinS such measures
immediately iras only used in urgent cases (1 in 10) which
could not be postponed until the ne:rt session of the G10
Commission.

gne G 10 Commission was also called upon to exercis e
its supervisory function when decisions trere taken on subsequent
notification, although this had not been required by the
Federal Constitutional Court .

./ .
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In cases in vrhich it was initially out of the question
to inform the person concerned that such measures had been
taken, the question whether it might be possible to inform
him at a later stage was scrutinised at regular .intervils .
The Amendment Act woüld contain a spécial regulatio n
applying to lawyers which was designed tô take account`of
the confidential relationship existing betweén a lawyer
and his client .

2 . Legal. arguments advanced by the parties :

a) The a nlican.t s

27) The applicants acknowledged that restrictions of postal
and telecommunications secrecy in the interests of State
security have to be accepted . They cons :i.der their rights to
have been violatecl, however, on the. ground that the
restrictive irieasur.es are not subjectto judicial control ,
as a result of which the d.ariger of abuse .due to unlimited
State security measures or improper motives caniriot be ruled
out .

./ .
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sa ) Rrt: 6 1) of' t?le Convention. . .. ~_ . . . . . .. .•___. .~_______._ .

28) l.ie applicanto ar. ;;ued that the riaht to -~):.o',:ection of
secrecy of corres~pondence and telecommunications (9rt . 8 (1)
of the Convention) is a civil riGht within the rneaninr. of

Art . 6 (1) because oach restrictioin of this riGht affects
the priv_ae sphere of a citizen . The e::ercise of private
ri[,,hts, for esample in family or busines4 uattei,s,•is
seriously hinde~eè if aperson must be ~1warc tliat all his
correspondence and telecowamunications aie coni;rollec. . They
pointed out that the -est-ictive measures introduced and the
peculiar provisions fqr their control in G 10 fo-- the firCt -time
raise issu--s whicii :equire the Commission to c'.eci~.e whether

"civil ri;;hts" should be interpreted as meanin~ ; the ri ;;:lt s
of pr'ivate individuals in r~eneral (Bürgérrechte•) or are
confined to the (mainly economic) rights .,overned by tilc civil
lâw . They further pointe~i out that the ori~;inal version of

Art . G(1of the Convention read, in Fn;,lish : "in thc
c.etermination of any criminal charge agains-e him or o :~ his

;ights and obligations in a suit at lai•!" . 2rle ciay before
the Convention was si ;;ned by the Committee of Ministers, so
they stated, the t-!ord "civil" iras inserte8 before " ::iCh•'cs .
and o'olif;ations", in orc'.er to bring the te::t into line i~iith the

lle l'r.enchtFrench version . This arr,ued against res xictin[ ~
"contestation su-r les d-.oits et .obligations de câractère civil"
to pua:° civil••law claims . In any event, there was no
i;lc<lcatioll in the travau];^pré7aretoires that tile NoîCt "rights"
in the Convention i!as intended. to bear a_,estricteC. meanin3
coniined to civil-law claims . After all, the Convention was
prompted by experience t!ith the totalitarian States . The
application of Art . 6 (1) sought by them was in'cended_ t o
seciire protection aGainst abusive interference v :i-ell t*ne basic
ribhts of the individual citizen .

29) As the law stands at present, lawyers' telephones could
be tapped and tlleir correspondence monitoreca:. Ac P. result ,
lew fi~ms erhich may unlrnoljinE;ly be advisin-~J suspected persons could
be suqjected'to full surveillance . Not only the lawyer
actttally advisin?; tho suspected person would have his telephone
c:onvers•e'cion-c and correspondence fully monitored, but als o
his partners, his employees and all the firm's clients .
This com-LA.etely undermined the confidence which is the
lc.,ryer.'s stock in trade . Iua:thermore, havin-rer%ar0. to the
le ;al relationsh.in between counsel and client, the applicants
reE,a•rc'•.ed itas le;;ally out of the question t :lat even conversations
betiieen a person i-!ao ha3 actually been chax,.çed and his counsel
snoul6_ be monitored .

Commercial fii-ms or private individuals with delicate prb-
plems would not seek the advice of a law firm 'that rac.y be under
surveillance . .On the other hand., lawyers could not afford to
i•islc advising suspect pexsons . As a result, susoected persons
were forced. to use lar! firms with a particular - .:olitical "label" .

./ .
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3 0) .'_ b:~oa 2. interpretation of A;-e . 6 (1) was also necessa r', ;
becâuse moc.crn, subtle laet'lods of surveillance anC: the
CO11S11C"L Jc:'Gt .'eCll Sta ;:e security and indiviflual i',Ttc_ests eie
li0't :Sloi rl i.t t i_e tiT1e the Convention was dl'alnl L'.? . `i:le

r . ` "~•-abuse oî sl! :_'ire111a11Ce : O.i' a~ :.~esecurity Dllrp ose s by
1.1div1O .Ui'.l ofl'lcla ls, i .ltelli~;ence services or even PIinisters
could never be :oale d out in pra.ctice . Consequently ., abus ,;s
could Onl~' be ni-.~-pec: in ~-c'le bud. by reC;ular s.crutiny aï•te~ th

e eventand by notiîi cation a':1C. i~ar'i:lcipation oî tl_C 7C"_'SOlû

conce~-ec'". . The î--,eabe :.7 contx-ôl commission pro- .-i(fted. fo:~ :~ in
(' 10 was ilot ce)sble of uakinCt an objective z?,>raisal of such
drastic rest~i~tions of basi.c aA,-,hts once lGr^e nunbe_s of
~~t^te sec,li_~i .-r casec occuied . The members of oarlianent tP_.o sit
oi: that G10 ConLnission were necessa_ily influenced by their
arty b: t':e Gove_a :sant, if 'c_lei-_ party is e .,res2nted. in it .`

T.-j.e ner.son uoncernec'.couldnotC.e-end his case before ti_ e
G10 Co nimission, nor . co'uld he challenge the . members of
t1latCol"1i1is51on ani p _'23en ': o=cross•-examin e

Rltaôu(;h, according to the decision of the Federal Cons-
titutional Court, the authorities have, in certain cases to
inforn the person concea--ned of the measures . trilicl'. ha're been
taken as ains ;; iliLl ; there w3s still no possibilitly to cot•a,)lain
0 ;zins' ' such measures to a court and to finè. olrt in ac .vance
i :1etiieL' one i.- a victim of .lii-etappin~ and control anZ. for
what reason . btiirtherwore, it was entirely up to th e
C-iscretion of the authori-ties ar_d. subject to no control .
whethe-, o :c not ,.~ person should be subsequently info_>?lec. of
tl_e ueasu_'es ta'_:e .1 . at~ains é

û(1) also applied because the rest .•~ictivc ucasures
aiLe cru :;_,eO- accordin ;; to Art . 1, Sec . 2(2), C 10 ., only in
connection 31t.1 ciiminal investigations , so that a°crirliilal

ch .: :,,;e" is involved .

ilearin^ raust,32) h .t . C: Cuaranteed a .'.air heariit . k_air
2_ :1 G^., ' i'eC.Cï'Cll RGii ab lic Oi Cr o T• ;1c n„V at least, b e a llea- -lnj bj~

o_ o° 1a~ 1 . These conditio.lti, howe ver, were no t
s : tisïie~. b ; t'lc hroceëurc ïo_ scrztinising ïestrictions
o~ 011sic r: . ;; ;Vcs unceï A.-rc . 1 Sec . 9 of G 10. .

The-~eîore, Art . 6 (1) rlust be interpreted to the effect
that _t does not only .cuarantee a fair trial befo-re a n
i mnaz•tial tribwlal if the Gove-:nnent has decide~cl to inotitute
such ,ribu .nJ.z fo_ certain na•tters, but ôn the contrary i t

a fair trial gene5:-ally in each case wiâc:'e a c::vil
!'i( ht has alleE;od.ly been rrffect eé. ..

bb) A~t . 3 1) of - -
-

the C
•
onvention .. _ . . . . ._5 ..--- -

3>) Tn t11i ,r, respect tile ap pliCailts argued that the invasion
of privacy ânc: tile acquisitioli oî personal lrnowle&ge by t;lird
pai.`tl•^c: •inc1UC~.in;~ tile Statc •- a6ainst .the taill o~ tile .lersoll

./ .
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concerned offend a"ainst human diai•tity . Intrusions into
priva•te lifo were, they admitted., indeed necessary to a
certain e::tent in a democra'tic society for the purnoses of
self-defence ; but there were limits whicil must be a2.:.erecc
to in such a 8.emocratic society if it is not to tu_,n unnoticed
into a totalitarian society . These limits were not remove d
by Art . 8 (2) . If a country's citizens learn not'iir_ ;; about
interïerence with their rights under Art . 8 (1) or learn of
it only under ce_•tain• circumstarices dépenc:inf'; on -che
c?iscretion of tho S•cGte ~•iitli no possibility of ve_ification .,
the riF;h•es enjoyed under Art . 8 were simply eliminatec_ .

cc) Art ; ~ o~ the ~onvention

34) Art . 13 was violated - according to the applicants - because

the idea of effective remedÿ nresupposes that the pers•on .concerned
is given thQ necessâry information to enable rir. : to combat ar_y
inadmissible vioaation of hiE basic x•ights . Nor could -~hc Parliamentary
(G10) Board or the G10 (Control) Commission be regarded as "national
authority" within tlië 7ntear.ing of Art . 13 . To qualify as suc b

they would at least have to be bodies whose members enjoyed the
safeguards of judicia7. independence and were impartial . Neither
was the case in the two bodies in question .

In the applicants' view,' the States are obli~ ;ed under
Art . 13 to provide an effective legal remed-Y for any alleged
violation of .the Convention . Any other i:zterprete ;;i.on of
Aï'c . 13 would '_'enc~er i4t meani n- ;less : wherever Ar''U . G and
Art . 8 of the Convention a_e complied i :ith, no rsierence to
A:. t . 13 was necessary and •ehere was no need for a nati ona l
au' : ori ~y . Iî, on the other hand, one of thesc two
,;rovisions is violated, then it made' no 0ifîerence whether
Ârt . 13 has beeri violated as well, since the complaint will
the:z succeed ànyiray o:r sub rtantive grounds : In e:camininS
Art . 13, the crucial point seemed to be t .iat, lor esample ,
a violation of Art . 8 by abusive application of G 10could
ncver be substantiated ; consideration of the meritc was ruled
out because no notification of the rest~ictive measures is
L,i•.en after the event . In the view of the applicants, •uie
specific basic riCht re_or~red to in• A---t . 13 could not be
_;uaranteed unless the national legislature esta'ulinhed a
t:• ibur.al whose jurisd.ictlon would cover the whole field of
sorveillance

. b) Tl?e res~onden Governnent

a) A;:
.t. .. ,2S. .o_f» . . .th_the Convention.. _.__ ~._._~.. . .~-~

35) T,_e respond.en- Government argued that the Commission's
decision on the adwissibility of thé present case had not
finally decided the question as to whethe-: the applicants
can be conside-red to be victims in the meaninG of Art . 25
of the Conventioii . The respondent Governrae:zt pointed out that

. / .
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if one of the reasons of inadmissibil,ity .mentioned in Art . 27
is establi.shed the Commission might under Art . 29 rejec t
even a petition it has accepted . This provision
meant that the question of being a victim and,
consequently, lche compatïbility of the petition vith che
Cônvention (Art . 2?, pa=e . . 2) is to be examined e._ offici o
at every cta ;;e of t:ie ,iroceedings . This cons'cr .tction ap_ieared
to be reasonable ûecause the Commission nassed its decision
o° 18 December19?4 in snmmary procéedings t•rhich do not
precluce a uore t:.orou ;h e,câmination of ttie qttestior_ t hethe=
the anplicants are entitled to file the application .

36) In the présen;: ._)_.Iocee8in.s 'clne applicants had not
establishe~_ any conc ;,ete facts showing tha"é thsi2 mail . ,)o_.t,
tele~;rapitic messa~es oz- telecommunications are o_• trere tlie
subject o:° «ny .surveil .lance by the A ;encies fo_ :lte P oteo'cion
of the Constitucion . t2ather, they had insofar consinac:
theme,elves to.r.ôintin;; to. thepossibility that without be-
coming aware thereof they may be o :c may have been t_e ViC ilSs
of surveillance . This abs-tract--hynothetical ~,ossibili~'cy did
not e :cis :: specifically in _•espect of the applicc.nts: 'Out
practically in resaect of eve .-cy:) oc_ÿ who fulfil : tlto
requireuen-cs und.er which the measules of surveillance in
questio_i may ~e iu;~ose~•. 3n2 e.cecuted erithin the : :

- ,
ea o:

ap~licationoî G 10 . ;TLerefore ;there weré doubts about
assumin ;, t.lat the apnlicants a='e victims of a"iolation o

f indivic_ual:?iGhts . Tliei_ :ceal concern probably was i:_iat they
aspire t-o an e:camination in cbstracto of the p-ovisions of
Art . 1 ; Ssc . 5, oara . 5 nnt_ A: t . ï, Sec . 9, pa :_-d . 5 of G .10
and the constitutional provisions on which tliey a :~e baseci in
the li ;ht of -che provisions of tae Cotivention .

37 ) For the e;Camination of tale compatibilit ., of a lat7 wit h
the Ccn°.ention in abstrsc-éo, hoerever ., the Convention offered
no fotui2.atioiZ . In ac=-~_ance vith Art . 25, para . 1, nh:-•ase 1
of the Convention the Comra.issionliad consistently tal:en
the vie r tl>a . it is no' its duty t, o examine in abstracto
tlie compatibility of pL-ovisions of national law with the
Convention . In this respect, re .fe-rence was mac'.o palticularly
to the Commis :<ion's decision of 18 December 1972 in t:ie
matter of apDlication No . 54?0/72 (1) .

38) This jurispruc'.ence of the Commission was, in the oninion
of thc reshondent Government„justified not only b~• the wo"C-ln ;;
of the Convention . It was also supported by tlie .consideration
that the contractin,. S;.ates have bound themselves to n:,otect
the ri~hts Luarasteed by -éhe Convention but taat the Convention
leaves them free to decide iiotr tliey are boinr to fulfil ehic .
obligatioii r!hich they have hssumed upon ratification .

A (1) Collection of Decisions 42, p.110.
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provision of national law ., i;hich may not be compatible i iith
the Convention, did not he_mit the cogent conclizsioil that
the rights ;;uaranteed by the Convention are not res pecte d
by the State concerned. There vas no violation of the
rights Guaranteed.by the Convention unless the provision
of national law that is at variance with the Convention

applied to the individual .

39) An individual r~rievance could be dedûced alone from non-
information only if it was to be assumed that the Convention
grants the oersons subjectec- to a measure of surveillanc e
a right of tsubsequent) infbrmation eveiY if the suspicion
continues . The e :istence of suc:a a right, hovrever, appeared
to be doubtful . In this special casé such an interpretation
would hardly be compatible with Art . 17 of the Convention .
For, if under Ait . 1, Sec . 5, para . 5 of G 10 in accorda.nce
with the jurisprudence of the Federal Constitutional Cou_t
persons subject to surveillance are not informed of the
measures of surveillance taken against them whilé the
suspicion continues ; it was becanse this was the only iray
effectively to counter anti--constitutional activities
already at the preparatory sta~e . At leâst insoiar a s
such activities are directeê aCainst the free democratic
basic order of the Federal Pepublic of Germany thev were
necessarily at the some time directecL against the human
rip;hts and fundamental freedoms Granted by the Conveiition
because most human rights and fundamental freedoms Granted
by the Convention a~é at the same time an integral pa-t of
the basic order as .protected by domestic law . If r~ersons
suspected of such activities were to be prematurely informed
of the surveillance measures taken aGainst them,, this irould
lead to a considerable impairment, if not paralyzation of
the fight ac;aiilst activities irliich are (also) "aimed at

. . .the destruction of any of the ri ;;hts,and freedoms set forth
in the Convention" .

bb) Art : 6 1 of the Convention

40) The defendant Gove ;.,nment admitted that this provision
could be interprete2•. to the. effect t:iat the contractin, States
taust have courts, for the existence of legal protection by
the courtsiss présupposed in Art . 6 .

41) They argued that on the other , hand, from A t . 6, para . 1,
pnrase 1, of the Convention it could not be inferred that .all
the contracting States are bound to. ' Erant le ;;al protection
by the courts for the satis .factio ri of every imaginable
requirement of legal protection . A comparison of the
wording of Aj,t . 13 with Art . 6, para . 1, phrase l,showed that
the latter provision does not throughout presuppose the

~-
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establishment of 1er-a' protection by the court :; . For i t

would be inconprehensible ~:r 'ay Art . 13 in the .câse of a .violation
of tïle Convention sàoul~_ ~rant a remedy befo :ce. "a national .

autho,.,ity", v'icti must not necessarily be a couz•t ; iî orie hâd.
to proceedi from the premise that the Contract;ii), Statee, ; in

e,:cess the : -eol ; were 'oounc~. under A-:t . 5 , to establis:i a .
system of an all•-inclusive le-al protection by the cou=_ts

*.i, :ich :roul~•_ of necessity comprise the case 1lrovii.ed fo:_~ 'in
Art . 1 ; .

0) On tY_e basis of t'aics . consideration it would 'iave to be:
assumec es'_^eciall3= tLat rnt . 6, para . 1, p'_ireae 1, of . c , ,_ .a

Conventio_-, è.oes not iir)o^é on the contractin. States-a cuty
to estob1Ysh an al1•=inclttsive legal protection by t'te courts .

a~a.inst measures of a~.minis-érative authorities ( :•rhich, in a
:tider sense . oï the teiaY âlsb includes a~;encies foi2 the .
arotection of `the State3 . This assumption was suoported b ;;•
the considere'tion that. A-:•t . G, para . l,plzrase 1, confir_es
the claim to a court erhich has to determine "civil Ÿi--ctUs
anC, obli,;a-éions or . . . anir crimiiial charn'e° :
Tnerefo: , e ., as a matte :o of pr'_nciple, disputes on the le0ality
of sove_-eirn acts were not included in the ;;uarantea of legal
pioïectioil by the courts lihicil the contractill ~; StF:-i:es a]'e

bound to p rovic_e undé :: .Art . 6, para . 1, phrase 1 .

45) No:: could it be su'ppos'ed in the circumstances that the
COnti.'aetlil~ States, rrilen a~;ïeeing on Art . 5 ; para . .'~ 1)t1ï'ase l,

intenc'•.e d to assume such an obligation, for the a s sumption
ol' such an obliration ..ould hardly be i-n consonance with the
lesal t_,aditions to wl-iic :z some of the Contractin States
adhered. in 1.950 an~•_ iïnich are maintained by a feir to t .zis
date . The ti-ad.ition was founàed oii Art . 13 of the Second_
Title o_ the F;:eneh Lalr on tlze Organisation of the juè•.iciary
of 1790 where, ôn -the ûas•is of the doctrine of the separation
oî, po,.:,ers it was laid &o-.rn as follows :

"Les fonctions judiciaires sont distinctes et
demet:reront sépa_ée .-, des fonctions adminis;;ratives .
Les juges ne pourront, à peine de forfeiture, troubler
de quelques maniéres que ce soit les opéra-cions des
co_:)s administrati-_s ne citer devant ett.: les
a~.ministr~aeu~s pour raison de leurs fonctions ."-

Unde :- the influencé o~' this doctriné a specific s~ stem of
le"al p:_,otection '~ immanént in the administrative autho r ities .
vis•-à-•vis :acts of. the executive branch of Sove_ -ni ;ien;. (the
system of the French Conseil d.'Etat) developed in many
countriesof the i,uropean continent in the 19th century,
1;hilst tha jurisdiction of the courts of these count :L~ies
tiias confined to administer.in;; law in the classical f ielcis,
i .e . c ivil an<< c-riminal la i-r . In the 20th century, .zot;ever, in

./ .
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many countries, there had begun a development towards the
establishment of legal protection by specific administrative
tribunals (ver•:raltunUege•richtlichea? Rechtsschutz) . In
respect of t :ie e:ctent of thè existing legal protection vis-•à-
vis administrative acts as well as in, respect of th e
question vis••à-•vis i•ihat ae-minist-rative acts legal protection
will be grantec. t'r:erewere . still considerable diff e :cences in
the various le ;al systems of the member States of the Council
of Furope . Reférencemight be made to an analytical str_vey
within the Council of Europe submitted by the C .C .J . concerning
the protection of the individual iii relation to acts of the
administrative authorities ., particularlÿ Council of :ïuropë
document C .C .J . (74) 12 of 29 April 1974 .' These differences
could not exist if one supposed that most of the membe r
States of the Council of Europe who participated in this work
were dûty-bound as Contracting States of the Convention by
A::t . 6, if bV no ot__ér provision, to establish a
comprehensive leGal protection bÿ administrative tribunals .

Accordingly, the defendant Government concluded that
Art . 6(1) was not violated .

cc) Ari ,_8 _of the Çonvention

44') The interference with mail, pose, telegraphic messa ;,es
and telecommunications admissible under G 10 was no :,
inconsistenc with the Convention because it is justified
by Art . 8, para . 2 . Tâese measures of interference were
provided for by law ; they were necessary in a democratic
society, such as is constituted by the Federal Republic of
Germarry, in the interests of national security and for the
prevention oî crime . For, u.nc.er Art . 1, Sec. 1 ; phrase 1
of G 10,AGencies for the Proteotion of the State may
interfere with mail, post ; teleL~raphic messages anu:
telecommunications only "to rrard off dangérs th-raateninc,,
the free democratic basic order or the existence o~~ the
security of the Federation or a Land includinc, the secu_-ity
of the forces of the non••German contractin;; States of the
North Atlantic Pact stationecl in t ;.ie Federal Republic of
Germany or t;ie forces of one of the Three Powers presenu in the
Land Berlin" . The inclusion of the security of the force s
of the NATO partners stationed in the Federal Republic of
Germany and the Land Berlin in the requirements for .the
aclmissibility of the interference was .juptified because thesé
forces have a sha_,e in guaranteein-~; the national security of
the Federal Republic oî Germany . P1o~eover ; by reason of
its . relations unde_. public international law with the Tàree .
Powers the Federal Republic of Germany was bound to mahe
provision for the protectim of the forces of these powers
from attacks on their security .

. /.
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45) Li?ce iii se, t' i e surveillance of the nail ; post, telé ;;_aphic
[lessa f~ es c.n (f_ tclecommunicetionswas a "necessar• , " mea sure in

. the iatei~est of national.securitÿ•. Most of the f~e e
clemocracies in theWe,t •• at least those which are to an
appreczablc c'.e~_~ee e.:posec: to such activities as es-oiona:^e,
subversion and other sedi~io.us l)ractices - could not dispense
with such raeacures . That they a~e indispensable for t:ie
Federal Republic of Germany in its exposed position was
obvious, as re~;_•ettable ae this i?ay be in poZnr, o - vlei' of
the desirability of the enjoynent of human ~i~lat~ 4n?
fundanental f_eedous free fro^ ~oveTnment interfere_lces . .
The Fedei:-al Republic o; Ger3an7l had .not naP_e it c a cy forr

itself .in ,jWovic-in~l =oi~ the surveillance of the uail, -, o :;t,
telegraphic messares 3nd telecommuiZications that is
indispensable in the interest of its national security . . This

was und.ersténda:ule tiince the s.__)eriences made :!ith secre'c
services . all o`re :.: the vor1d . had not always been plecsa4't
ones . In its leZ~islation the Fe2•_eralRepublic oi G=itan y
had, therefore, tried to striLe a balance betijee:l ~:aa interests

of . the in(:i•ri0.ual, rrho i s concerneè. by measures of su --veillance
and the intei-ests of society in such surveillançe - carried

out in accordance with the principles of a State governed by '

the rule of law . The balance .had beenachieved in replacing

the system of .individuâl legal protection by supervision

exercised by the Parliamentary (G10) Boaxd in accordanc e

with Art . 1, Sec . 9 of G10 . .

' 46)By institutionaiisinE; this narliamentary cont-o l
machinery the rec'.eral l.epublic of Gérmany had (,one beyonE.
the requiremer.ts :.•et up by Art . 8, para . 2 of the Con-reir~ion
for -the a6.uissibility ofan iaterference ifiith the J.i.r-1zVs
guarantecd in A_•t . 8, para . 1 . T'iie i•rording of Art . 8, ,)ara . 2
did not demanif: that a control nac.:inery in acco:,c_anç e
with the "rule of law" arinci~le be established to corsiteract
abuses that uay happen in connection iaith interference s
with the ri .lits protecte~, b -,, 8, para . 1 . A(:uty to
in.form the suspects,.of any surveillance measures imnosefl or .
ex.ecutefl could not even be dec'uced by .6n extensive coastruction
of Art . 8, ,par :. 2 . . A;;ainst such a construction thc .-,.e
would be the same objections de~• yed from Art . 1 7 as
mentionec•. . before (supra . para . ~3~) .

47) Con-,eqLlently, .,the impuEned provisions of German la :7 were
compatible iiith A_t . 6 of the Convention .

./. . . .
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dd) Art .~~ oi .the Conventi m

48) As for es a violatiôn of Art . 13wasconcerned the
different sroups of cases must, according to tlle 2espondent
•Government, be considered separately . Oné must distinGuish
those cases in which the competent public authoritJ imposes
and executes surveillance measu"es in accordance irith the
legal provisions,'especiall~r trith the-provisionÛ o~ G 10,
froui cases in which it does not observe :these provisions .

49) As far as the fiost 6roup' of cases of properly executed
surveillance measures was'concerned, there could be no violation
of Art . 13 because the a:ight to a remedy Cua-wanteed b y
this provision is tied to . the condition that the rights and
freedoms set forth in the Convention have been violated .
This was not the case if the provisions of domestic .law, in
particular G 10, have been properly applied becaus.e these
legal provisions are, as is set out under cc), compatible-
with the Convention . . -

50) A violation of Art . 13 vroulcl ; .however, come into
consideration if ..surveillance measures were e:x cuted without
the statutory requirements being fulfilled . This applie.d
particularly to those cases. in which tha infoi:,aation ,ained
has been improperly utilised . It was possible to imagine that
monitored convc;rsations held by public .figures ana
suited to compromise them might be passed bn to the press
and published . A conceivable abuse might .also consist in
selling .information gained from businessmen to competitors .

51) In such cases a violation,ôf Art . 13 would haveto .be
affirmed if the person concernec i were without protection under
German law vis--à-vis sûch serious interference ti•:itn his rights,
i .e . if he could neither deman ci to be informed thereof by
the competent authority nor have recourse to the courts .
This, however, was not the casô for the folloti-rinG reas'ons :

- Accorciin- to Art . 1, Sec . 9 ., para . 5 of G 10, recourse to
the courts was not admissible "against the imposition of
restrictive measures and their execution" . Consequently, this .
was only a limitation of the recourse to the c=-ts, not its
total exclusion . The provisi.on quoted, therefore .,was not a
bar to an action for damages on account of .brec.ch of official
duty under Section 839 of the German Civil Code in conjimetion
with Art . 3 LE of the Basic Law . Particularly in the above•- .
mentioned cases of abuse this irould be of great prac'cical
importance . It eonstitutes an "effective rémedy" iiithin the
meaning of Art . 13 of the Convention .

./ .



-24-

The "effectiveness"of a claim for .breach .of official duty
wasnot impaired by the fact that under Art . 1, Sec . 5, para . 5
of G10 the responsible authority might takethe view that i t
was not obliged.to give the claimant any inf ormation or advise him .
For it was.obvious that this,;provision refers to proper measures
only which are executed in açcordance with the .statutory provisions
iof G10 . It may not be relied on in order to cloâk unlawful acts
that are the subjéct ;of an_,actiônfor breach of :officiâl .duty .

It went without ;,sayingthat recourse .to the courts migh t
also be had in those cases in which the person concerned is informed
of surveillance measures executed in accordance with the above-
mentioned jurisprudence of the FederalConstitutional Court, f .or
the purpose of such information was i .a. to give thé person concerned
an opportunity to have recourse to the courts .

52) That, having regard to Art, 1, Sec . 5, para. 5 of G10, legal
protection by the courts should be limited to an .éxamination .(of
surveillance measures) after the incident axid, .to possible damages
was not at variance with Arto 13of the Coriverition. This provision
did not furnish prevéntive legal protection but only such as
presupposes a violation of the rights of the Convention already
committed . But beyond Art. 13 a person concerned by a surveilla.nce
measure .was not without a remedy in the fieldof preventive legal
protection . : The person concerned could avoid a recognisable
impending unlawful surveillance .measure by lodging a .disciplinary
complaint (Dienstaufsichtsbeschwerde) with the superior authorities,
for instance the. conipetent Minister of thé Interior, or b y
applyimg to the G10 Board,These agencies riere a I'national authority"
within the meaning .of Art,• 13 of the Convention. Moreover, â
complaint filed wïth them would be éffeetive ; fôr the officials
and their superior officers must comply with the law . The
effectiveness of any complaints filed with these bodies would also
'be assured bÿ the fact that the authorities entrusted with the
protection ofthe,constitution have the greatest interest of
their own in preventing an abuse of .the powers granted them
under G10 since such abuses discredit and considerably impede
their work .

5 3 . Accordingly Art . 13 of the ConveintioYnhad . not beeri violated,
either .

, . , : .

~~~
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~ IV. GENERAL POINTS AT ISSUE

54) Issues arise under Arts . 6 (1), 8 and 13 of the
Convention. These. provisioris have been it:voked by the
applicants and form the subject-matter of thei r
application after the Commission's decision on admissibility
of 18 Decembe.r 1974 .

55) The general points at issue are as .follows :

Under Art . 6(1) of the Convention

whether or not the measures which can be taken by the
authorities against individixals in application of G10 .
constitute an interfPrence with "civil rights" mr
sigmify the leve2ling of criminal charges ïn the meaning
of Art, 6(1) ;

if so , whether or not this obliges the respondent
Government to inform in all case's the persons concerned
subsequently of the measures which have been taken against
them and whether or not these persons consequently have
the right to have the lawfulness of these measures
determined by an ordinary court .

Under Art. 8 of the Convention

- whether or not the measures which can be taken in .
application of G10 constitute an interference with the
right to respect for private and family life, the home
and correspondence ;

- if so , whether or not such interferences are justified
under para. 2 of this Article as being in accordance
with the law and necessary in a democratic society in
the interests of national security, public safety or
the economic well-being of the country, for the .
prevention of disorder or crime, or for the protection
of the rights and freedoms of others .

./ .
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Under Art . 13 of the Conventio n

whether or not it. can be induced from the notion
"effective remedy" within the meaning of this
provision that the Federal Government is in all cases
of secret surveillance under G10 obligbd to inform
the persons concerned subsequently of the measures
taken against them ; .

and whether or not the wording "effective remedy before
a national authority" requires an independent and
impartial tribunal .

•~•
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V. CPINICN CF THE CCbtMISSICN

1 . As to Arts . 25( ). ) and 27(2) in conjunction with
Art ;: :29 ôf ':,ie:

56) The respondent Government suggested that the .::application be
declared inadmissible under these Articles,

The Commission is, however, still of the opinion already
expressed in its decision on the admissibility of this case (1)
that the applicants muat be co2isidered âs .if they were victims .
Some of the applicants are barristers and it is theoretically not
excluded that they are in fact subject to secret surveillance in
consequence of contacts they may have with clients who are
suspected of anti••constitutional activities .

.As it is the particulârity of this case that persons subject
to secret supervision by the authorities are not always subsequently
informed of such measures taken against them, it is impossible for
the applicants to show .that any .of their rights have bee n
interfered with . In these circumstances the epplicants must be
considered to bo entitled to lodge an application even if they
cannot show that they are victims .

No new facts having been submitted,
sees no reason to declare the application
in conjunction with Arts ; 25 and 27(2) o f

2. As to Art . 6 of the Convention

the Qommission therefore
inadmissible under Art . 29
the Convention .

57) T'.ie cppliconts hc:ve .alle"oc~ a violûtioa of - Art . 6(1) ' of the
Cc;i%rQntion . in zneir opinion the right .to protection of secrecy
for correspondence and telecommunications is. a "civil right "
within the meaning of this Article . They argue that consequently
they should have access to the courts for the determination of
this civil right .

The respondent Government are of the opinion that Art . 6(1)
does not grant a general right of access to the courts in cases
where acts of administrative authorities are in question .

58) Both the Commissionand thè Court have already expressed the
opinion that the character of the legislation vihich govérns how a
matter is to be determined (civil, commercial, administrative
law, etc .) and that of the authority which is invested with
jurisdiction in the matter (ordinary court, administrative body, etc .)
are of little consequence (2) . The Commission stated in its decision
on the admissibility of Application No . 1931/63 (3) :
"the term 'civil rights and obligations' employed in Art . 6(1)
of the Convention cannot be construed as a mere reference t o

1 Annex I I
(2 See Eur . Court . H .R., Ringeisen Case, Judgment of 16/7/71, p . 39
(3) Yearbook VII, pp . 213 et seq ., at p . 222 .
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domestic law of the High Contracting Party concerned, but on•the
contrary, relates to an autonomous concept which must be interpreted
in•9ependently of the rights existing in the law of theHigh
Contracting Parties even though the general principles of .the
domestic law of the High Contracting Parties must necessarily be
tâken into consideration in any such interpretation" .

However, to determine what is the scope meant by "civil rights"
in Art . 6, some account must be taken of the legal tradition o f
the Member-States . Supervisory measures of the kind in question
are typical acts of State authority in the public . interest and
carried out jure imperii, They cannot be questioned before any
courts in many legal systems . They do not at all directly concern
private rights . The Commission concludes therefore, thatArt, 6
does not apply to this kind of Stateinterferénce on security
grounds .

59 . It should be mentioned, however, .that different considerations
might arise if interferences with the use of postal and tele-
communication services would be directed against private activities
i.nvolving the exercise of "civil rights" . Pnat could be : the case if
interferences by third persons would become possible or if the
State could arbitrarily exclude people from the use of these
services thereby destroying their private business .

The German lavr in question does not disclose any such
possibilities . It is on the contrary necessary for the protection
of a democratic systém to supervise by form of clandestine control
all those groups of individuals who are suspected of illegal
activities aiming, inter alia, at the dëstruction of the rights
and freedoms guaranteed by the Convention (cf . Art, 17) . The law
limits the measure of supervision in a detailed way and sets up a
system of controls to avoid any misuse .

60. The applicants have further argued that Art . 6(1) is ap licable
because secret supervision could, according to Art . 1 Sec . 2Y2) of .
G10 only be ordered in the framework of criminal investigation so
that a "criminal charge" was involved .

It is true that as a result of secret surveillance under G10
criminal charges may be levelled against the person concerned . It
cannot, however, be argued thât by taking any measures of secret
surveillance the authorities level a criminal charge . The notion
of "criminal charge" implies, in the opiniori of the Commission,
that the person concerned is himself informed of, or at leâst
noticeably ..affected by,the charges . The aim .of Art. 6(1) in
criminal matters is to ersure that person .s charged with having commtte d
a criminal offence do riot have to lie under such charge for too .
long (1) . Therefore, as long as a person does not know of .any
investigations being carried out against him no criminal charge in
the sense of Art . 6 (1) has been brought against him .

l See Judgment of Eur . Court . of H .R ., "Wemhoff" case,
/27 June 1968, page 26.
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CONCLUSION

61 . The Commission is of the opinion by eleven vptes against
one and two abstentionsthat the present case doés not disclose
a breach of Art . 6(1) of the Convention insofar as'the applicants
rely on the'notion "civil rights" . Insofar as they rely on
the notion "criminal châ,r e" the Commission is unanimously of
the op~i.nion that Ar.t . 6(1~ is not violated .

3 . As to Art . 8 of the Convention

62. The applicants have also alleged a violation of .Art . 8(1),
according to which everyone has the right to respect for his
private life as well as foi his correspondence . .

The secret control of letters is certainly an .
interference with the exercise of the rights guaranteed.by
Art. 8(1), But also the tapping of wires must be considered
to be an interference with the right to respect for private
life .or, more particularly, correspondence in a broader sense .
However, Art. 8(2) allows .certain restrictions of these rights
and it has to be decided if the interferences of .the German
Act are covered thereby .

63 . Irnterferences must be in accordance with the law as Art . 8(2)
expressly states, ghat must be taken to mean that. the law sets
up the conditions and procedures for an interfereince . Since the
application is directed against the German legislation which
provides for a detai.led system of restricted interference s
this requirement of Art.,8(2) is clearly fulfilled .

It has further to .be noted that the .German system
regulating wire tapping and other forms of secret surveillance
offers an extensive protection against misuse through the
control of the supervising authorities by the G10 Board and
the G10 Commission .

64 . Secondly the restrictions must• be necessary in a democratic
society, inter alia, in the interest of national security or for
the prevention of disorder of crime, It is spelled out in the
text of the law in question that its goal is indeed the
preservation of'tYie netional security . ]:nternal security is thé
reason for thenieâsùre vrhere G10-makes-s~zpervision possible if
there are indications that acts of treason etc . are being

planned (Art, 1, Sec . 2) . External security is the reason for
the measure where it is stated that acts against the,defence
system, acts against the Nato troops in Germany or the danger
of an armed attack a ainst the Federal Republic of Germany may
justify supervision ~Art . 1, Secs . 2 and 3) .

In this context it has also to be noted, as was pointed out
by the respondent Government, that the Federal,Republic is bound

by Art . 5 Section 2 of the treaty with the three Allied Powers of
France, the United Kingdom and the U .S .A . (of 26 May 1952) to

guarantee the security and safety of the. troops of these allied

powers in Western Germany .

./ .
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65 . It remains to be answered if that system of interferences
is necessary in a democratic .sociéty. From a comparative survey
of the regulations of a similar kind in the different Convention
States it becomes indeed clear that some system of that sort is
deemed necessary in a democratic society in the sense of the
Convention . The Corrrnission finds that this is indeed the case . Certainl,y
there can be discussions about the best way to hândle the problem . However, it is
left to the State to regulate the functioning of such system within, of course,
the limits set . by Art . 8(1) . . The German legislation, which is rather
detailed in restricting the iriterferences compared with other
systems (2) is, in the view ôf the .Cbmmission, within these limits .

That holds true also .for tYie exclusion of a formal
notification of the peirson .concerned . It is self-evident tha•t
a prior notification would run counter to the whole purpose of
the interference . The Federal Constitutional Court has clarified
that the German Constitution requires a notification of the persons
involved as so.on as that is compatible with the goal of the action .

U . J . '. i . c e~ccl.usion of a formal prior notification is
required by the specific nature of the measures involved, the
question does not arise iî in other cases such an exclusion could
by itself be considered as being a violation of eLrt . . 8 .

The subsequent notification is required by German law, as
the Federal Constitutional Court has held, if it is possible
without endangering .the purpose of the surveillance .

67 . It is true also .that the application of the German le gislation
in any given case must .be necessary in the sense of Art . 8(2) of the
Conventïon in order not to violate it . It is the particularity of
this application that neither the .applic ants nor the respondent
Government. can substantiate a concrete interference or element from
which its necessity could be judged . The Commission must conclude
therefore that measures of supervision .are carried out only to the
extent strictly necessary in the interests of natidnal security as
provided for in Art . 8(2) of the Convéntion ;

68 . From the point of view of the Convention it should be added
that some compromise .between the requirements for defending the
constitutional democracy and the individual rights seems to be
-nherent in the system of the Convention . The preâmble expressly
states that the Fundamental Freedoms are best maintained on the

~ . .

(1) See Judgment of European Court of Human Rights~"Har.dyside"
case, 7 December 1 976, p; 17 .

(2) Cf. Newsletter on Legislâtive Activities, ed, by the Council
of Europe, June-August 1 976, No . 24, Pp . 5 and g(Belgium
and Switzerland),
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one hand by an effeçtive'political-democracy and on the other
by a common understanding and observance of the Human Rights
upon which they depend, Art, 1 7 makes it clear that nothing in
the Convention may be interpreted as implying for any State,
group or person .any right to engage in.any activity o r
perform any act aimed at the destruction of any .of the
-rights and .freedoms set forth therein . The balance found
by the German legislation seems to be in line with the
basic thought underlying the Convention .

CONCLUSION

6 9 . . The Commission~is of the opiniori by twelve votes and
one abstention that the present case does not disclose a
breach of Art . 8 of the Convention .

~•
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4 . As to Art . 13 of the Convention

70. The applicants finally allege a violation of Art . 13 of
the Convention on the ground that thé control organs provided
for by the Act G10 are not independent and impartial tribunals .

According to the Commission's constant jurisprudence Art . 13
of the Convention relates exclusively to a remedy in respec t
of a violation of one of the rights and freedoms set forth in
the other Articles of the Convention (1) . In the present case
no violation of one of the Articles invoked by the applicants
has been established and there is'consequently no basi s
for the application of Art . 13 of the Convention .

71. The Commission observes that even if Art . 13 of
the Convention were to •apply it could not generally be
interpreted to the effect that an effective remedy in the
sense of this provision presupposes the knowledge of a
possible iriterference and therefore requires the
notification of the person concerned, as was argued by the
applicants .

The Commission observes that such notification would,
as regards G10 measures, upset the purpose of such measures
which are certainly interferences with the rights guaranteed
by Art . 8(1) but which are necessary in the interest of
national security (see above para . 64) and therefore justified
and admitted by the Convention (Art ; 8(2)) . If thé
notification were torun .counter to the goal of such
interferences, an interpretation of Art . 13 .cireating a
right to be informed would not be in harmony with the system
of the Convention .

./ .

(1) See e .g. decisions on the admissibility of
Applications Nos . 3798/68, Yearbook XII, pp . 306,~24 ;

3937/69, Coll . 32, pp . 61, ~2 ;
4517/70, Coll . 38, pp . 90, 9 8 .
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72 . It is indeed clèar that the information of the persons
concerned,'ev,en after the measures,would in many cases make
impossible or much more difficult the effective supervision of
anti-constitutional activitiés . 'As the Federal Constitutional
Court has stressedo the information would give hints abou t
the way the security organs work and would identify their
members thereby greatly diminishing the effectiveness of
their work (1) . Only the secrecy of the supervision makes it
sensible, as the Federal 0onstitutional Court pointed out .(2)„
It must be admitted that a very real danger .exists for the
Human Rights of citizens if the authorities misuse the power
ôf clandestine supervision . It seems necessary, therefore .,
that all possible safeguards against such a misuse should be
included in the system . The existence of an independent G10
Commission which must be informed monthly by the Minister about
the measures taken-and may receive complaints by anybody, .as well
as the special Board of Members of Parliament must be seen as
such a safeguard .

73 . Finally, the Commission nôtes .that in consequence of, the
decision of the Federal Constitutional Court the judicial control
appears to a certain extent to be possible . In fact in such
cases where persons are .subsequently informed of .measures.of
supervision taken against them .they may bring an action for
damages as is described in the respondent .Government's
observations .

CONCLUSION

74 . . : The Commission concludes by twelve votes with one .
abstention that the present câse does not disclose a violation
of Art . 13 of the Conventiori .

Secretary to the Commission

(H .-C . KRI3GER)

President of the Commission

(J .E .S . FAWCEIT )

(1) BVerfGE Vol . 30, pp . 1, 19 .

(2) Loc . cit ., p . 19 .
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SEPARATE OPINION OF MR SPERDIFPI

1 . I was obliged to .abstain on the various questions
put to the vote and concerning the alleged violation of
a numberof Articles of the Convention, because I hold .
that these questions did!not even arise in the light o f
the terms in which the application had been found admissible
at that stage of the procedure .

In my view only one real question had to be answered
in the context of•these terms considered in their true
meaning . But that question was not subjected to ân
examination likely to leâd to a conclusion dealing wittingly
and directly with it . My difficulty in agreeing with the
line of reasoning followed in the report isdue to the fact
that this case raises a wholly new problem of interpretation .

2 . When deciding on the admissibility, the Commission was
careful to throw all possible light on the true reasons for
the applicants' claim that they were "victims" within the
meaning of Article 25 . And, indeed, the Commission clearly
showed that it linked the possibility of regarding persons
as "victims", in conditions such as those alléged, with the
fact that these persons "having been the subject of secret
surveillance are not always subsequently informed of the
measures taken against them" ( Decision as to the admissibility,
P• 63) •

That starting point was then more or less set aside .
From the first lines of the .part .of the Repor t
entitled : "Opinion of the Commission" it becomes difficult
to grasp the reasoning because of a statement whose scope is
not easy to understand to the effect that "the applicants
must be considered to be entitled to lodge an application
even if they cannot show that they are victims" (page 2 7 ) .
One can, of course, admit that a coiirt or other instance of
judicial control considers in the course of the examination
of a case the hypothetical violation of a right . However
such consideration cannot be provisional, i .e•. carried out
subject to subsequent proof . But if it is certain from the
beginning that it is impossible to submit the slightest
proof, one fails to understand what purpose such a con-
sideration can serve .

/ .
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The argument in the Report continues as follows :

"As it is the particularity of this cascthat persons subject
to secret supervision by the authorities are not always
subsequently iriformeci of such measures taken against,'thém ,
it is impossible forthe applicants .to show that any ôf
their rights have been interfered with'! ( ibid ) .

It wou].d follow that in view of thisimpossibility the Co°ulission
'would have had to concluùc that any subsoquent resea :eh intothe
violation of an;. other given article was unnec,.esar,, . N:.•verthefess
the Commission d ::cme6 it necessary to carr .7 out süch research .

Admittedly the applicants, who were anxious to present their
argument buttressed up by precise references tô the Convention,
allegéd thé violation of a number of articles, notabl y
Arts .6(1), 8(1) and 13 . But these allegations should be understood
to mean that it wao desirable to drayr the Commission's attention
to rights which, waong those expressly recognised in the
Convention, could be affected by measures of interference .taken
by the public authorities without the victims being able to
claim the protection afforded to them by the Convention because
they were not subsequer_t ly informed of those measures .

3 . It will be seen that in the part of its report entitled
"Points at.issue", the Commission was obliged to take note of
the fact that the applicants were asking it .to carry .out~ in
the context of the alleged violation of Art . 13, an examination
as to the question : .

"VPhether or not it car. be induced from the . riotion
'effective reLtedy' within the meaning of this provision
that the Federal Government is in all cases of secret
surveillance under G10 obligod to inform the persons
concerned subsequently,of the measures taken agairist
them" (page 26 ) . .

That examinatiori was not,ho,kever, carried out, in vievr of
the negative conclusions reached by the Commission with regard
to the violation of Arts . 6 and B : Iri accordance with the
Commission's const[nlt practice, confirmed in this .case, the
violation of Art . 13 presupposes the violation .of rights
recognised in other Articles of the Convention .

A similar and therefore conditional examination was ~
envisaged in the "point at issue' l èoncerning Art . 6(1), which
reads as follovrs :

./ .
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"Plhether or not :the measures which can be taken liy
the authorities against individuals in â.pplication of
610 constitute au interference with 'civil rights'~or
si :•.nif;, th. 1 ;:ve.llin;; of char ~;E•s in tl~,e r.ieanin4 of Art . 6(1) .

"If so, .whether ornot this obliges the respondent
Government to inform in all casés the persons concerned
subsequently of the measures which have been taken
against them and wheth.er or not these persons
coneequently have the right to have the lawfulness of
these measures determined .by an ordinary çoûrt" . (p . 2 5

That exami :iat.ion did-not,take place either since the
Commission states the follôwin ; with réCard to the applicability
of Art, 6 (1) : '

"Sup :rvisory mcasurc:c of thu kind in quc•stion ar_ typical actâ
of State authority in the public interest and carried o,ut
jur,~ iniperi'i . Th ,~y cannot b E; cuustioned befor,; any courts in
many legal systems . They dô not at all,dir,~ctly . .conccrri
priv,~t, ri.hta . The Commission concludes th,refore, tha t
Art . 6 does not apply to this kind of State intLrferenca on
security rounds .` (p . .28) .

4 . . het us now turn to the "point at issue" cqncerning
Art. 8 . There, too, the Commission begins by formulating a
main question and then puts a subsidiary question . Here
are the two propositions :

"Whether or not,the me&sures which can be .tëkén in
application ôf G10 constitute an interference with
the right to respect for.private and family life,
the home and correspondence" .

"If so, whether or not such interferences are
justified under para . 2 of this Article as being
in accordance with the law and necessary in a
democratic society in the interests of nationa

l security,.public safety or the economic well-
being of the country,for the prevention of disorder
or crime, or for .:the protection of the rights and
freedoms of .others" (p . 25 )

Whilst the first propositionis undoübtedly correct,
concerning, as it does, solely the question whether the
measures envisaged in G10 are likely or not t o
constitute in themselves, .i :e . such as this Act permits them,
an iriterference by the public authorities with the righ t
set out in Art . 8, it.would be impossible to claim that the
same is true of the,second proposition . . The latter also
concerns the Act arid pnly .the Act, always re arded in its
own ri

a
ht, i .é, in its general and abstract scope . does not

deal with the only point that really matters .if a problem
connected with the violation of Art . 8 .is to arise : namely
the need to determine hovr the public authorities did in
fact act . In other words, we have left the ground covered
by the Commission's constant practice in the case of
individual applications concerning Art . 8 . That practice
consisted in exarnining the measures actually taken by the
public authorities, vrhich might have violated the Convention
because, for instance, they had been taken and applied for a
purpose other than that for which they liad been intended .
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If the applicants had asked the Commission to confine
itself to an examination such as that carried out, i .e . an
examination of the Act in abstrac to, it would have .been
necessary to dismiss tlïe ir ëpp-TT-cation at the admissibility
stage in accordance with the .Commissionts practice whereby

° . . . the Commission can examine the compatibility of
domestic .legislation with the Convention only with
respect to its application to a person,. non-governmental
organisation or group of individuals and only insofar
as its application is alleged to constitute a violation
of the Convention in régard 'to the applicant person,
organisation or group in question. Therefore, in a
case submitted by an•individual under Article 25 the
Commission is riot competentto examine in abstract o
the question of the conformity of domest ç l~gisiation .
with the provisions of the Convention" . (Dec . Adm .,
Yearbook , III, p . 220 ; Dec . Adm ., Ye2.xbook IV, p . 276) .

Admittedly, although it can be claivied that the Commission
studied an abstract question, the applic ants for their part
may also have given the impression that they were concerner'
with a somewhat abstract subjedt since in fact, they referred
to a possibility : namely that improper application o f
G10 mi ght result in abuses being committed by the uublic
authorities . But it is necessary to grasp the logical meaning
of that reference clearly, since it was also made by the
respondent Government (whose repreéentatives concedéd "tha t
the Convention would certainly be violated if G10 were improperly
used", Decision as to admissibilit p . 16) . The d anger of a
violation of Act ~G0,ân_d simu âneously of Art . 8 o f
the Convention, was evol:ed and•denounced by the applic ants
in the light of an interést which may, at will, be described .
as accessory compared tiith that of avoiding the afo .resaid
danger . But becatise of this close link there c an be no
denying that it was an interest which qualified for legal
protection granted directly : namely the interest of everyone
coming under the jurisdiction of a High Contracting Party to be
able to defend the right vested in him in pursuance o f
Art . .B in the matters referred to there after learning of
measures taken in his respect by the public authorities in .
onè ofthese matters .

Admittedly, the complexity of the case is due to the very
fact that the language used by the applicants sometimes gives
rise to confusion, parti-,ularly because they give theimpression
of concentrating on the danger referred tq• above as the true
and direct subject of their application in such-a way tha t
they present themselves as ote.p ntifll victims ; which is ambiguous
and not admissible in the cont-eit o1 M. 2 .

.~ .

~
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Thus in the decision as to thé admissibility we read that :

"the dpplicats viere merely asking for subsequent control
of ineasures of su~:veillance because they were afraid there vias
a danger that citizens might be subjected to total surveillance"
(page 16) .

However, there seems no doubt that, as far as possible,'
it is necessary to understand the arguments they developed
throughout the procedure as rational and legally pertinent,
and this means they :must be understood as concerning the
aforesaid interest . Therefore it will be said that the
applicants' coumplaint bore in substance upor. a single right
which is not egpresslÿ set orth in any Article of the
Convention, na.^ely the right to any person coming under the
jurisdiction of a Contracting State to be informed within a
reasonable tirne, accordir.g to the. circizmstancés ; of measures
taken secretly in his respect by the public authorities and
cônstituting foins of interference vrith the rights and freedoms
recognised in the Corivention .

If such a right is not apparent from the Convéntion, the
application ought to have been dismissed on that account or to
have led in the procediire on the merits to a conclusion, on
that same count, that there had been no violation of the
Convention . In any case the question of interpretation
raised in substance by the applicants was the fundamental one
calling for examination .

5 . I do not, however, believe that this question calls for
a negative reply . At this stage I would merely point out that
the European Convention, as an international instrument
designed to secure by a system of guarantees the effective
enjoyment of given fundamental rights and freedoms, implies
for that very reason an obligatio :z on the part of the High
Contracting Parties not to hinder the smooth vrorking o f
the machinery set up to that end . That obligation is, indeed,
expressly laid dovm in connection with the exercise of the
right to individual application which the Convention refers
to in Art . 25 . As an implicit obligation, it has, in my.view ;
a general 'scope . The corresponding scope of the subjective right
of indivic?uals vihich should .also be affirmed by correlation can
be expressed as follovrs : this is a right which, by its veryi =
nature, is an inherent right in that it is inseparably boun d
up with the various substantial rights recognised by th'e
Convention . In short, it will be said that everyone has the'
right to ïiave the benefit, Yrithout ;arbitrary interference, oŸ the
guarantees offered by the Convention for the enjoyment of
the substantial rights it. recognises ., If that is true, it
follovis that .every High Contracting Party is in duty boimd to .
see to it that measures taken by public autorities and likely'
to derogate from the rights and freedoms recognised in the
Convention do not remain unirnown to the persons concerned, since
that would be tantamount to depriving these persons of any
possibility of availing themselves of the aforesaid guarantees .

./ .
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Admittedly, and the applicants did indeed admit this
in the present case, the provision of information on some of
the measures referred to above, particularly measures of
surveillance taken by•the.-public .authorities .concerning the
correspondence and tele- .communications of private persons,
can, in principle, only be siibsequent information . Similarly,
the time-limits within vrhich this information shall be .
furnished must be determined in the light of both the interests
of individuals and the aims legitimately .pursued,by .the public
authorities when interfering with one of the,substantial rights
recognised in the Convention . The striking thing about the
present case is that, .although thé decisionof tne .Federal
Constitutional Court dated 15 December 1970 did have certain
reper dxssions on the subsequentapplication 'inthe Federal
Republic of Glp ; that application may not invariably be . .
followed by subsequent notification (see under FriendlySettlement
in the "IAcmorandum on the Delega .tes interview with the
representatives of the Federal Government" in Appendix III ,
the percentage of sueh riotifications) .

To clarify this one can say that the right which arises
from the Convention which .because of that origin belonge to
international law should be considered as having been viôlated
by reason of the fact that internal law does not recognis e
it . This flaw in the internal legal system is in effect
equivalent to a violation . It does not seem necessary to
develop this aspect further by specifying from a technical
legal,point of view that the subjective international law
which arises from the Conventiori has as its object recognition
in the internal legal order of the right to receivecertain
information so that it i.s sufficient, for the Convention to be
considered as violated, that this recognition should not have
been present .

p . I do not say that in such cases .the conclusion should be
that there had been a violation of the Convention . In this
connection reference should be made to the part of the .
aforesaid decision by the Federal Constitutional Court appearing
on page 9 of the r ort of the Commission and conce rning the.
reasons which migit mïlitate against "even the subsequent
revelation of .a measure of. surveillance and its sùbsequent
discussion in judicial proceeclings" : The arguménts developed
by the Court undoubtedly call for careful thought . Rather would
I say that in cases of this kind the problem may arise of the
exercise by a High Contracting Party of the right of derogation
conferred in Article 15 of the Convention : that is suggeste d
by the Federal Constitutional Court ' s references in the
aforementioned sentence to threats against "the constitutiona

lorder and against the security and existence of the State".
This is a subject whicll must be reserved for more profound study .
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SEPARÂTE OPINION 0F MR BUSUTTI L

I am compelled to abstain from expressing an
opinion on thc points at issue,,as I do not consider
that the applicants 'can be considered as "victims"
within the. context of Article 25 . In this connection,
I am content to follow the reasoning contained in
paragraph 2 of Mr.Sperduti's Separate Opinion .
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SEPARATE OPINION OF MR TRECHSEL

JOINED BY MR FR041EI N

1?hilé I am in aoreeraent with the final findin,,; of the
Coinmissiori I have to state that I dissent as fa r
as the interpretation of Art . 13 is concerned . The Commission
has alwa~is held that Art . 13 involvAs a rigYit to ân effective
remédy only where ri ,f,hts and freedoms guaranteed under the
Convention have actually been violated . This interpretâtion
is .supported by the vrordini; of Art . 13 but cannot possibly,
express its true meanin, ; . Like Art . 8 of the Universal
Declâratiorr of liuman Rights, Art . 13 has .the purpose of
assuring that every inc;ividual has the possibility to turn
to a national authority when he thinks that his human rights
have been violatod .. Art . 13 is th~ logical counterpart to
Art . 26 r•rhich reads as follows :

"The Comn;ission may only deal with the matter after all
domestic rernedies have been exhausted accorL!in ; to the
generally recognised rules of international law . . . . . . .

Art : 13 inposes on to the High Contracting Parties the duty
to provide for such effective remedies the scope of which
is to lead to a findinE; on uiiether the Convention has been
violated or not . 14ow, it can not possibly be a preirec;uisite
for tire application of Art . 13 that the Cônvention be in
fact violated . The establishrnent of a violation to be proved
cannot be a condition for exarainingwhether the sâine violation
exists or not . Art . 13 gives an accessory ;uarantee in a
wâ.y similar to Art . 14 . It has no independen t
si,.nificance of its own but car. only be violated in so far
as one of the rights guaranteed under articles 2•- 12 of
the Convention, 1- 3 of the Protocol or 1- 4 of Protocol
ilo . 4 are at issue . It would lose all its meanin ;, however,
if it were rnade dependent on t .le condition that one of these
rights w>re actually violated .

Art . 13 cannot, therefore reasonably be construed in strict
respect of its wording but only in the sense that everÿône
vrho alleees that he is a victim of a violation of his right s
and freedoms as set forth in the Convention is entitled to
an effective remedy before a national authority .
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OBSERVATIONS BY MR . FROWEI N

I fully subscribe to the reasoning of our Commission
concerning Article 8 . However, in the light of recent
developments in the Federal Republic of Gérrriany, I feel
bound to add the following .

It has been confirmed by.the competent authorities
of the Federation and the Lander that besides the
application of G 10 other systems of secret surveillance
by technical devices have been used in Germany although
no legislation comparable to G 10 exists for them .

What has been stated by the Commission concerning
Article 8 in this.Report would, in my mind, apply also
for these measures of surveillance . If one considers
possibilities of secret surveillance in abstracto, i .e .
not specific acts of surveillance - as t h- e Cômmission
had to do in this case - it is of great importance that
the same level of safeguards exists in the different
systems which may be used . Otherwise, the safeguards
in G 10 would become meaningless because they could
easily be circumvented .
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?1'Pi;riDl:: I

Histos~~4oi Prôceédin';s

Item Date

•L•camina' ion of afmissibi).its

Introduction of appli•• 11 .6 .71
catio :z

Re .r istration of appli•• 14 .6 :71
cation

- 'tcamiiiation by •;~ou;~ of 11 .12 .7 1
tliree members (Rules 54 ,
45 of ~ormer Rules oï
Procedure )

Commission's deci:iion to 9 .2 .72
give notico of the
applicatiom to the
responc?.ent Gove ::nment
(Rdle 45 ., 2 of the ialle s
of Proceilure )

Resnondent Governuent's 29 .3 .7 2
observations on admissi= •
bility

Applicants' .reply 31 .5 .72

Commission!s ciecisions 19 .8 ..72 ;
a .jou. ,ilins the examination 8 .2 . 73 ;
oï the ca se 20 .7 .73 ;

31 :5 .74

Commission's 6.ecision rio 17 .7 .74 .
lon:;er to ac'journ t .le . . .
e~:c~mination ô~ tl,.e case

Not e

MII . .Sy~rensen
r, arce t
Cü ^ ! : e :~ . `te .zn

Linc a''
13ttstr~!,i1
lïollbe", .
D,~, ~-. •

rlrl. Fatrcett
Sperduti
i~ liiacora
Triantafyllide c
Welter
Busuttil
Kellberc•,-
Daver
rfân;;an
Custers
IJp1r grra a rd
Polalc
Frol:rein

/ .
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Appendix I

Item' Date Note

Further Report (Rule 4~ of 18 .9 .74
tYie Rules of Procec?ure

- Commission's decision to 8 .10 .74 M. Fawcett
invite the partiés for Ermacora
an oral hearing Triantafyllides .

4lelte r
ICe llb erg
Dave r
Onsahl
Mângan
Custers
Nj~rgaard
Polak
Froirein
Jdrundsson

-• Oral submissionb made 17.12.74
by the .partie s

- Commission's deliberations 18.12 .74 NR4 . Faiicett
and decision to declare the Sperduti

application admissible Rrmacora
Triantafyllide s
Welte r
Busuttil
Kellberg
Daver
I4anga n
Custers
Norgaard
Frowein
JBrunêsson
Dupuy

Examination of inerits

- Applicant's'observations 4 .7 .75
on tho merit s

Respondent Government!s .. 28 .10.75
observations

~.
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Item Date . Note

,-- Commission'sàeliberation3 . 6.3•76
Ît was decide<I not tohold ân
oral h.earinr, on the uerits .

Commissions's deliberations

Commi ssion's deliberations
and final votes on Report

30 .9 .76 .

Appendix I

1II4. Patrcett
IZRfrGaard
Ermâcora
Busuttil
Kellberg
Daver
Custers
Frowein
Jtlrunds son
Tenekides
Trechsel
Kiernan
Klecke r

15 .12 .76 ,

IIM . Paricett
SPerduti
rr0rCaard
Ermacora
Triantafyllide s
Welter
Busuttil
I{ellberS
Daver.
O,osahl
M~nsan
Custers
Frowein
J8rundsson

MM. Fawcett
Sperduti
N6rgaard
Ermacora
Busuttil
Kellberg
Daver x
Custers
Frowein
Jtlrundsson
Dupuy
Trechsel
Mangan
Klecke r

x Mr Daver only participated in the vote on the alleged
violation of Art . 6 (1) insofar as the applicants rely
on the notion "civil rights" .
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Item Date Note

- Commission unanimôusly 9 .3 .77 MM . N6rgaard (Acting
adopts text of Réport President, Rul e

7 (1) of Rule s
of Procedure )

Sperdut i
Busutti l
Kellberg
Daver
Mangan
Custer s
Frowei n
J8rundsso n
Tenekide s
Trechse l
Klecker
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