' COUNCIL OF EUROPE

EURGPEAN - COMMISSION OF HUMAN RIGHTS

DECISION OF THE COMMISSION
AS TO THE ADMISSIBILITY

07 CERTAIN NEW ALLE GATTIONS
MADE BY THE GOVERNMENTS - OF DENMARK, NORWAY AVD
SWEDEN IN THE PROCEEDINCS C ONCERNING

1. 4App1ication No. 3%21/67- 4
. by the. Government of Denmark
v against the Government of Greece

2+ Application No. )322/67
-+ by the Government of Norway
against the Government of Greece.

3. Application No,r3329/67
. by the Government of Sweden
- against the Government of Greece

4. Application No. 33%44/67
by the Govermment of the Wetherlands
against the Govemmment of Greece

\

The‘European Commission of Human nghts sitting in '
private on"3lst May, 1968 under.the presidency of Mr. A. SUDTERHFNN
(Rules 3, 7, 8, 9 and 10 of the Rules of Procedure of the
Comm1881on) and the: followwng members belng present
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2nd Revision
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M. SPRENSEN
C. Th. BUSTATHTADES
F. ERMACORA
F. CASTBERG
G. SPERDUTT
J.B.S. FAWCETT
M. TRIANTAFYLLIDES
F. WELTER
T, BATLTA: .
P,P, 0'BDONOGHUE
P,0. DEDAHAYE
T,B., LINDAT
1, BUSUTTIL

Mr. A.B., McWULTY, Seoretary to the Commission,
assisted by MM. K. ROGGE and C. KRUGER. ‘

Having regard to:

- the applicetion lodged’ on 20th September, 1967, by the
Government of Denmark against the Government of Greece
and registered on the sameiday under file No. 3%21/67;

- the applicetion 1bdged on %Oth September, 1967, by the
Government of Norway against the Government of Greece
and registered on the same day under file No. 3%22/67;

- the application lodged on 20th September, 1967, by the
Government  of Sweden against the Govermment of Greece
and registered on the same day under file No. 3323/67;

- the application lodged on 27th September, 1967, by the
Government of the Netherlends against the Government of
Greece and ‘registered on the same day urder file No. 3%44/67;

- the Commission's decision of 2nd October, 1967, that the
above applications should ¥e joined under Rule 39 of the
Rules of Procedure; : '

- the Commission's decision of 24th . January, 1963, by which
these applications were declsred admissibles

- the Order made by the Acting President on 25tk January, 1968,
fixing 26th March, 1968, as the time-limit for the submission
by the applicant Governments of their memorial on the merits
of the case; ) '

o/
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chapters IV and V of the joint memorial filed on 25th
March; 1968 by the Govermments of Denmark, Norway and
Sweden9

the[Commission's‘decision of 4th April, 1968:

1. fixing 13th liay, 1968, as the time-limit for the
. submission by the respondent Government of its
written observations on the admissibility of the
new allegations contained in chapters IV and V of
the above joint memorial;

2. inviting the respondent Gavernment,to state before’
50th . April, 1968, whether it wished to make oral
submissions on this issue;

3., ordering that, if the respondent Government requested
such oral hearlqg, this hearing should open on
28th May and countinue, if necegsary, on 29th and
30th Hay, 1968;

the respondent GoVernment's request of 16th April, 1968,
that the time-limit of 13th May for the omelSulon of
its written. observations on admissibility should be
extended ‘and fixed to expire two months after Ieoelpt
by the Government of a French translation of the joint
memoxrial; i

the comments on the above request filed by the Govern-
ments of Denmark, Norway and Sweden on 22nd Aprll and
by the Netherlands Governlcnt on 25th April, 1963; '

the respondent Government’s declaration of 25th Aprii,
1968, that it. wished to make oral submissions on the
ad“lgblblllty of* the new allegations;

the Acting President's Order of 26th April, 1968 :

1. maintaining the time-limit of 13th May, 1968, for
the submission of the respondent Government's
written observations on admissibility;

2. confirming the date of 28th May, 1968, as the
opening of the oral hearing;

the Acting President's lettéer of 29th April, 1968, to
tlie. Permanent Representative .of Greece;
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- the letters of 29th April,. 20th May and 27th May, 1968, from

the Permanent Representat1Ve of Greece to the Seoretary
General of the Council of Furope;

- the respondent Government's -request of 10th’ Meay, 1968,
that the time-limit for its written observations should
be extended and “the oral hearlng postporeds

- the Acting President's Order of 10th WMay,  1968:

1. extending until 15th liay, 1968, the time-limit for
the respondént Government's written obserxrvations ‘on
admissibility;

2. maintaining the date fixed Tor-the opening of the
oral hearing;

- the letter of 1%th May, 1968, from the Netherlands
Permdnent Representatlve

- the Iespondent Government's written observations of
15th May and its:further observations of 27th May, 1968
on the adm1351b111ty of the new allegatlons

- the oral subm1881onu made by the partles at the. hearlng
before the Commission on 23th, 29th and 3lst llay, 1968;

Having deliberated.,

THE FACTS

A, As to the original applicatidns

Whereas the facts.concernirg the original appllcatlons
may be summarised as follows:

1. In their written applications of 20th beptember, 1967,
which were further developed at the oral hearing ow 23rd and
24th. January, 1968, (1) the applicant Governments of Denmark,
Terwagy .and Sweden referred to the Royal Decree of 21st Aprll
196712)" by which a state of siege had been de%l red in Greece
and certain articles of the Greek Constitution hgd heen
suspended., = They quoted the letter of Brd May, 1967 2) by

o/
(1) A fuller sccount of these submissions can be found in the
Commission's decision of 24th January, 1968, published in:
Collections of Decisions of the Commisgion, Vel. 25,
pages 92.116.
(2) Reproduced in the Commission's above decision.
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which the- Permenent Representative of Greece, invoking
Article 15 of the uonventlon, had informed the becretary
General of the Council of FEurope -of the measures taken )
and also relied upon other official and unofficial statements
concernlng the situation in Greece.

The above applicant Governments submitted that, by. the
leglolatlve Measures and administrative practices complalned
of, the respondent Government had violated Articles 5, 6, 8,
9, 10, 11, 13 and 14 of the Convention, They further considered‘
that, with regard to its above derogation, the respondent
Government had failed to show.that the requirements of
Article-15 had been satisfied. Finally, a reservation was
made as to a subsequent exten81on of these allegatlonb.

II The submissions made by the applicant Government of
the. Nethcrlands, in its application of 27th September, 1967,
and at the oral hearing, cofresponded in subsgtance to the
above applications of the Governments of Denmark, Norway -and
Sweden. '

ITI. In its observations of 16th December, 1967,(4): on the
admissibility of the applications, the respondent Government
first contested the competence of the Commission. It stated,
in particular, that the present Greek Government was the.
product of a revolution and submitted that, consequently,

the actions by which it méintained itself in power. and which
were also the original objects of the revolution, could not
logically be: subject to the control of the Commission.
Reference was made in this connection to the Turkish revolution
of 1960 and to the attitude adopted by the applicant Governments
in the Turkish case in comparison with their attitude in the
present case.

The respondent Govermment further p01nted out that,

both in the first Cyprus case and in the case of Lawle&s v,
Ireland (Applications Nog. 176/56 and 332/57), the Commission,
when applying Article 15 of the Convention, had recognised
the right of the Governments concerned to enjoy a '"margin of
app1601atlon“ in deciding whether or not a public emergency
existed that did in fact . threaten the life of the nation and
what, if any, exceptional measures were Trequired.

</

(3) A furtkor communication from the respondent Government
of 19th September, 1967, is also reproduced in the
Commission's above decision.

(4) For a fuller account of these submissions, see the
Commission's above decision.
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g
IV. By its decision of 24th January, 1968(’> the COmmission
declared the Iour applications admissible. At the same time,
noting the reservatlon made by the- applluant Goverﬁmemto, it
reserved the right to- decidel on’ the'radmissibility of any sub-
sequent extension of the orlglnal appllcatlons.

B. As_to further declarations under hrticle 15

Whereas. the following communications were brought %o the
attentIon. of thé Commission after its above «decisioh of
24th January, 1968:

I. 29th April, 1968, the Permanent Representative of 'Greeee
address ed the following letter(6) to the Secretary. General of
the Council of Europe:

"In accordance with Article 15 (3) of the Earnnean
Convention .on Human Rights, I have the honour to inform you
of certain developments in Greece in regard to the measures
taken with reference to Article 15 (1) of the Convention.

1. Security of tenure in the Civil Service

(a) Under Coustitutional Acts ¢ (in force from 22nd July,
1967, to 28%th Februsry, 1963) and I (in force from
glst August, 1967, to 28th February, 1968), security

Tenure in the ClVll Service was suspended so-as to
enable the public administration to. be cleaned by
the removal of communist officials who were engaged
in p011t10al activities in their department and of
other officials who, .in one way or another, abused
the powers vested in them by virtue of their offlce

(b) On the expiration of the period of valldlty Set for.
these Constitutional Acts (28th February, 1968),.
security of tenure in the Civil Servicé was completely
restored. Since that date, officials cannot be
dismissed except in thosge special cases’ provided for
in the Civil Service kegulations which have been in
force for severdl years.

(¢) It snould,_moreover, be note& that under Constitutional
Act .KA' 2all 'civil servants. dismissed. under the

o/

(5) Collection of Decisions of the Commission, Vol. 25,
pageg 92-116,

(6) Doc, D 44 217 of the Council of Europe. The orlglnal
Trench text of this letter is reproduced at Appendix I
to the present decision.
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Congtitutional Acts ©' and I' have the right to be
informed of the reasons for their dismizsal and
Yo _reguest that the relevant decision be reviewed.
This new remedy was introduced with a view to
eliminating 21l possibility of error or injustice.

Prisoners

(2) Since 21st April, 1967 (the date of the revolution),.
6,848 communists have been deported. As a result of
various acts of clemency, 4,411 persons have been
relegsed; the number of deported persons currently
amounts to 2,437, - Among those set at liberty,

608 are elderly and such people. who-were released
without making the declaration whereby they under-
took not to engage thereafter in subversive activities
against law and order.

(b) The preventive measure of administrative detention
(deportation) constitutes, in such cases, a duty of
‘the state towards society and its citizens. For the

deportees’ refusal to undertake not to engage -

after their release - in criminal activities against
law and order, constitutes a real threat to the
country, especially if account is taken of their

past ‘criminal record. (N.B: 697 of the 2,437
prisoners were gentenced hefore 21st April, 1967 -

to death, life imprisonment or other heavy penalties -
for committing mmrder, in some cases.more than once,
or for acts of espionage or sabotage.) -

{c) It should be noted that the persons placed under
surveillsnce or -administrative detention were -
deported under législation in force since 1929;
their. cases are examined by the special Judicial
Commissions -set up under Law 4299 of 1929, Legis-
Jative Decree 509 of 1947 and the Constitutional

Order of 1946 providing for c¢eportation.

Jurisdiction of the Extraordinary Military Tribunals.

(a). Since November, 1967, all offences are tried, as in
- the past, by the urdinary civil courts, with the
-exception of political offenceés, which fall within
the jurisdiction of the military tribunals. -

L
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(b) Wost of the persons.sentenced by the- military tribunals

(o)

and subseguently impriscned are alreaay at livexrty,
persong convicted of political -offences (conoblraoy
against the. reW1me, etc., ) ‘having bgen amqeotled on
¢5rd December, 1967

'ince 21st April 1967, ‘the extraordinary military
Fribunals nave. not-passed a single death sentencey
notW1th“tandLng the counter-revolution which broke
out-and was suppressed on 13th: Decenber, 1967.

| EQLL@;&Z&Q.?SJl

(a)

Bj'the'governméntalvdecisions of 11th July, 1967, and

.25th January, 1968, the. press recovered all its

(b>

(c)

fundamental freedoms. It can exercise its activities
freely, subject only to .such restrictions as are
impo ed by the criminal law which was alfeady in
force beforb the revolutlon

The only Obllgdtlon still placed upon it is to respect
The counbry s foreign policy and publish the government
ommunlques° ' '

Foreign‘nowsnapers circulate freely aud in unlimited
numb@rﬂ thrbughout the country.

The . AmnODty

(a)

()

kc?

AT p011ulcal ofLenceb ﬁOMhltted before 21st April, 1967
come .under an anneuty, and there is no discrepancy '
betwecn the decisions dunounoed and .the measures-applied.

Only persons who were not entitled to benefit by this

measure have not been amnestied. These are persons
under preventive administrative detention because of

the danger which they represent to the country's law ‘
and order, . ' : ‘ -

It must be emphiolsed that the se persouns .continue to.
refuse to Slgn & declaration undertaKlng not to- indulge
in criminal. activities against. law and order after.
Ctheir releas
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addressed tne following letterl”
the Council of Europe:

- Qe 3321 /67, 5322/67,
5323/67,»5944/67

Abolition of censorship of correspondence

(a)

(o)

The

Correspondénce is not subjected to any censorship.

Only prisoners' letters are censored, as is
customary in all countries.

o

(a)

"Congtitution

on 15th maLch 1968, the draft Conctltutlon, drawn:
up by a Commlttee of twenty distinguished Jurlots
under- the chwlrmanshlp of the former President of the
Council of State, Mr. Mitrelias, was submitted to the
Greek people for free examination and criticism. The
Government, holding that the people have a right and

a duty to comment on and make suggestions for the

.structure and functioning of the state and the manner

(»)

of protecting their rlghts, submitted the draft text
to the general public for discussion with 'a view

to the preparation of a final text which will be
submitted to the SoVerelgn people in a referendum
on the first Sunday in beptember next

It should be noted that the nece351ty of - reV181ng
the Constitution has in the past been stressed -
repeatedly by all the country's political 1eaders,
including L. C. Caramanlis, G. Papandreou,

S, otefanopoulos,'s. Markezinis, S.. Venigelos and
B, Tsirimokos, as well as by former Ministers and

liembers of Parliament who are specialists in the

subject, such as MM. M. Vamvetsos, Th. Tsatsos,
M. Glezogs and.C., Mitsotakis. -

Mr. C. Caramanlis had previously tabled a motion in
the Chamber calling for revision of the Constitution
and Mr. E, Tsirimokos has made a similar proposal ‘in

- Parliament.

.Thé-Press, too, had insisted repeatedly on the

necessity of revising the Constitution.”

On 20%th May, 1968, the P? ?anent Representative of Greece

to the: Secretary General of

e

(7)

‘Doc,

D 24.804, Annex I, of the Council of Burope. The

. original- French text of this letter is Ieproduced at

Agpendlx II %o the prebent d60181on
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" "Rurther to the’ Ureo@dlng letters which I sent to you
in pursuance of the provisions of Article 15 of the Convention
for the Protection. of Human Rights and Fundamental Freedoms,
I have thé honour to 1r¢orm you that by a2 decision of the.
‘General JlI”CEOI&te of the Press to the Minister of the, -
Pregidency-of the Founcvl,.cehsorshlp has been 1ifted: combletely
as from 1lth-kay of this year, in respect of feur newspapers
(Elﬁftheros Kosmos, Vradyni, Imérisia, Haftemboriki) appearing
in Athens -and 150 magaalnws tﬂrouehout the whole country.

. .These newspapers 'and publications. are henceforth subject .
only the,urov151onp of -the Preso Law in force before 2lst April,
1967.

. lMay I ask -you to bring the contents of this letter to the
knowledge of the President of the Buropean Commission of Human
Rights and to take all steps which 1t requires. ne

III.- On 27th May, 1968, the Perjanent Representative.of Greece
addressed -tne following letter 8_'tn-the Secretary General of
the Council of Europers ’ ’

"Further to the precedlnv letters which I sent to you in

pursuance of the nrov1 sions of Article 15 of the Convention for
. thé Protection of Human Rights and Fundamental Freedoms, and
more especizlly to. my. letter No. 871 dated 20th May, 1968, I
have the honour to inform you that tqb Government of Greeoe, in
- compliance with its statements on th Mmatter, has again further

broadened the freedom of the Press by authorlsln& the appearance
- of. four Thessaloniki Jally newspapers without their being subject
to any censorship.

These latest decisions, which give proof of the wish of
the Government of Greece 1o abollsﬂ progressively the. exoeptlonal
measures which it was compellied to take on 21st ADlll 1967, to
deal with the public emergency tare»tenlﬂy tng life of the nﬂtlong
concersn the papers "Ellinikos VOII&Q" “Drassis?, "Espérini Oral®
and "Néa Alithial,

Th@sc new&oaparo are; hcnoelorth subject only to the provisions
9f the Fress Law in foree befor 2lst April, 1967.

May I aak jou to bring the contents of .this letter to the
knowledge of the President of theée European CommlsSLOn of Human
Rights and to take all steps which it regquires. :

. » / L4

(8) Doc, 7 24,804, Annex II, of the Council of. Burope. The
~original French text of this letter is: rpproduc d at
Appendix III to the present decision.
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c. Ag to the new allegations

I. ohbmlﬂthns of the apulicant Governmonts

nhdreas tne uONJDblOHD, wiiich tﬂc dpbll@ant Governments,
in. their written observations of 25th march and 1%th May and at
the hearing on 28th, 29th and 31lst liay, 1963, made on the
adnissibility of the mew allegations, may be sumnarised as
follows: ' "

(2) Submissions of the Gevernments of Demmark, Norway and
Sweden (hereinafter referred to as "the three applicant
Goverdments') '

Following the Commission's decision .of 24th uanquy, 1968,

on the admisgibility of their appllcatlonu Nos. 3321/67,

3322/67, J323/67 the applicant Governments of Denmark,

Norway and Swedern, on 25th Karch,: 1963, filed a joint memorial

whichk, 1in Cudytefﬂ 17 and ITI, dealt: Nlth t e merits of these

applications. 1In chapters IV and V of the same memorial, these

Governments, extended their Ofl?lﬂal alleratlona to Articles 3

and 7 o+ the Convention and Articles 1 and % of the Protocol.

They observed that these provisions had not been invoked in

thelr a1,1¢catloﬂk of 4ouu September, 1967, because, at that

stage, they did not posse g3 eufficient information. This was
due to t ¢ failure of the respondent Government to fulfil

its obligation under Article ]5° paquIapﬂ (%), of the Convention,

which required it to keep the bSecretary General of the Council

of Hurope "fully informed of ta? measures which it has taken
and the reassons therefor’. In Lﬁmlcul(ﬂ, the respondent

Government had failed to indicate the articles of the Convention
from which 1t had derogated. -

(o) ?Hbmissi@ne of the Metherlands Jover*ubnt

th applicant’ Goveriment of the Netherliands, in its
wemorizl of 25th mMarch, 1963, dealt exclusively with the
merits of its application Wo. ,544/67 Turther, as stated
in its letter of 1%th Hay, 1968, and at the subsequent hearing
before the Conmission, this uovcrnmeqt did not wish to express
any view on the Jdml“SlbllltJ of the new.allegations made by
the Governments of Denmark, Horway and Sweden. This attitude,
howeviér, should not be held to be.an argument against the
admissibility of the abvove allegations. '
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2. 4s_to. Article 3 of the Convention

(a) . With regard to Article %.of the Convention, the. |

three aDollcunt Governments submitted that, in a number of casew,
political prisoners had been tortured or oUbJ“Ct@d to inhuman or

degrading treatment by police officers acting under the authority
of the ICSpOHdéﬂt Government. = In this respect they referred, in -
particular, to the following evidence :

- reports of Amnesty Ihternational of 27th January and
oth April, 1968;

- repcrt bV'C Thornberry of KOVGHbLI, 1967 (abridged version
in "The’ uardldn” of 24tk November, 1967) ; '

- article by G. Praxis in "New Statesman' of 24th November.
19(7; ‘ C
LHO

- artlc75 by E. Dreyer in ”Ek%trabladet" of 22nd Novembér,
1967; ‘ ‘ T

- report in the London "Timesﬁ of 18th Novembur, 1007
~ artlcle in. ‘L’Typress” of )Oth November, 4J67

- letter, allege&ly from a prigoner, in "The Guardiaﬁﬂ of -
2lst October, 1967; '

- ‘lPuCIVlLW in Y"Arbeteth of a9tn January,. l968;lwith
A Par4ndxeou :

- lﬂtLIV¢€W on t%e sweéion television with a Greek woman
(10th” January, 1968);

- report (uﬂdatéd)/and_declaration of 3rd May, 1968, by
K. Maiotis

- letter, dllcgedly from ' a doctor, in the Lonaon ”TJ ee”
of 27rd Aprll 1968 '

- Astatements by elght persons who ned been detalned on
the Island of Leros, dated April, 1968;

- statutory declaration by K. Tsavalas of .25th April, 1968.

/.
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(v) The wrooe app S b3, quotin

Commission's above deClolOﬂ oi °.t“ anuary, 1553, Iartner
submitted, with regard to Article 26 of the “onventlon, that
the rule conceérning the exhauutlon of domestic remedies did
not apply to their present allegation under Article 3 which,
ag in the case of their original applications, related to the
administretive practices of the respondent Government. The
evideunce now aVﬁilable to then seemed to confirm that these
practices permitted, or even systematically made use of,
torture qnd inhyman or deélaulﬂﬂ trc”tmgnt In particular,

it appeared that the ; f Greek. cities had
been authorised to ap where deemed necessary.

AlterﬂatiVely,~thv Aoovo dPOLlCCQb Governments denldt with
the situation if the Commission should hold that the rule
requiring the exhaustion of domestic remedies applied on the
ground that the. existence of an gumlulotratlve,practice had
not been established:; in that case, they submitted that any
demestic remediss, which might be-shown by the respondent '
Government to be available to politieal prisoners in Greece
in cases of torture or ill-treatment, were in fact inadeguate
and ineffective. In particular,- the constitutional and -
conventional gusrantees of a fair and public trial had been
suspended.- Indesd, many individualc-dmalnot whom political
action had been taken by the respondent Government had under -
the present . legisla tion no right of appeal to & court of law.
This was shewn by the iollom1ng acts introduced after 21st April,
1967 : ‘

- Constitutional Aét.WE“ Qf’9th June,'1§67;
~ Cons tltd?‘uﬂ L Act "GM of 11lth July, 1967
- .leigato:y‘LanNd. 165A9f*16th‘0éﬁobery 1667 ;
- Constitutional Act ﬁD" 6f 23rad May;'l96#;

. \ R ] ,
- Constituticriel Act "I" of 29%h August, 1967;
- Const;tufibﬁal Act MEN of 17+ June, 1967.

BpﬁllCunt GOV@IHMcHuM also stated that poli-

tical s and thelr relatives were sublect to constant
pressur Jlawyers were afraid to assume the deéfence oI

concerning torture remained unanswered. In this respect,
reference was made to the evidence aslready submitted: aud to
the following documentss ‘ :

guch PLlp;ue:F in oériminal or civil cases and that complaints
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- report of the International Commission of Jurists of
17th Novewber, 1967 (abrwﬂged version in the London
"Times"™ of 18th November, 1967);

- article in ”‘lefthoros Kosmos" of-21st NpVember,'l967;7

- - statement by 4. Papandreou of Zra Hay, 1968.

5. As %o Avticle 7 of the Convention

The ithree @ppnlicant Governments. submitted that the
COHQtlfuthWLL Act "G of 11th July, 1967, violated Article
7 .of thO‘uOﬂVCﬂthﬂ. “Article 1 of the LAct gtated as
follows (9%

"l. Greek citizens residing abroad, bemoowarlly or permanently,.
or having wmore than one 01+1¢ensh1p, wno act or have acted
unpatrlotWCJllV or who perform acts incompatible with the

~ Greek citizenship, or contrary to the interests of Greece,

or for -selfish Teasons, according to zrticles 1 and 2 of the
Obligatory Iaw 509/1947, as this has been modified through
article 2, paragraph 1, of Decrece IH/104 for dissolved
Parties or Org?nlsatlons, or such in the proce s of being
dissolved, can be deprived of their Greek citizenship by -
decision of the Minister of thé Interior, against whloh it
is ‘not allowed. to appeal or to request hnnulnenu.

v

(9) English translation .submitted Ly the three applicant
‘Governments. The French translation submitted by the
respondent Government reads a8 followso

1, Sujets(ou'reusortlgsants hellen egy, demeurant provisoire-

ment ou de permanence & l'étranger ou ayant plus 4'une natlonallte,
agissant ou ayant agl contre les intéréts nationaux en

commettant deg dcteq 1moomnq tibles avec - la qualité @'Helléne,

ou contraires aux intéréis de la Gréce, ou pour servir des '

buts de Partlis ou d'Crganisations dluwuui ou qui seront dissous
conformément au: articles 1 et 2 de la lol obligatoire 509/1947

. vey peuvent. 8tre déclarés déchus de la nationalité hellénique

par -décision du Ministére de 1l'Intérieur, contre laquelle aucun
recours ni eqquebe pour annulation-ue uont permis. .
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2.  (Definition of "unpatriotic activity™)

3.  The violators of the above paragraph 1 are punished to a
prison penalty of at least three months and to a fine of at
least drs, 20,000,

In case the act was committed abroad by fellow countrymen,
the persecution takeés place ex officio, independently of the
conditions of Article 6 of the Penal Code, '

fiodification or suspension of the penalty is not allowed,
and. the appeal has ho suspending force," _ : L
In the opinion of the three applicant Governments, the
words "have acted"in paragraph 1 gave retroactive .effect to
the penal provision in paragraph 3. This violated Article 7
of the Convention dccording to. which no one should bhe held
guilty of any criminal offence an account of any act that did
unot consvitute a criminal offence at the time when it was, .
committed. '

4, is to Article 1 of the First Protocol

The three applicant Governments submitted that the above
Constitutional Act "G also violated Article 1 of the First
Protocol to the Convention. In.this respect thes referred to
Article 2 of the Act which stated as follows (10):

"1, It ig possible to drder the coﬁfiscation of the whole or

S8
of a part of the immovable and movable property of any person
wio loses. the Greek citizenship in accordance with article 1.

/s

(9) (oonﬁihued from p. 14)
2.‘,‘.9..

3. Les contrevensnts au paragraphe 1 ci-dessus sont punis
par la peive d'emprisonnement de trois mois au moins et par
urie peine pécuniaire de 20.000 drzchmes au moing. '

51 l'acte a ét¢ commis & 1'é%ranger par des Helllnes, les
poursuites se font ex officic, indépendamment des dispositions
de. l'article 6 du Code pénal.

Comautation ou sursis de la peine n'est pas peruis et
L'exercice d'appel n'a pas d'effets suspensifs.™

(10) English translation submitted by.the three applicant Governments.,
The Irench translation submitted by the respondent Government
reads as follows: - ' - ‘

1 La confiscation du tout. ou partie de la propridté mobilidre
ou immobiliére des personnes déchues de la nationalité hellépigue

peut 8tre prononcée sulvant les prescriptions de l'article 1.
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2. As propertv which can be confiscated, is con51dered also the

property in the name of the husband or thb wife of those who are
declared hdving lost the Greeck CLblZen hip.

In this case the oonflsceflou canriot exceed 1/3 of the whole
Tmmovable property.

3 Tfansmla ion of .eleménts. of property, belonglnv to persons
aocordlno to paragraphs 1 and 2; made up to'two months before the
issue of the decision acoordlng to next article about confiscation
is null and void,

\

4, : The'c@n¢1scatioﬁ according to the previous artlole 1is 1mpo&ed

by decision of ‘the Court of the firs 5t instance ‘at the place OL the
last resicence or stay of the .person who will be deprjved of his

Greek gLrlzcnuhlp, after proposal of the Minister of sthe Interior,

to be tradsmitted to the Courtd through the campetent Publlo Prowecutor.

5. No legal action is allowed against the decision of the Court
of the first instance.

6,  Upon issuance of the dGClolOﬂ according to the above para
graph, the vproperty to be confiscated is transferred o the full
possession of .the Greek: State, and the relative decision shall
be communicated by the Ministry of Firance to- the competent
Director of Taxation. ' y

‘(10) (continued from p, 15)

2. Est congidérie comne propriété susceptlble a'8tre conflsauce

celle qui sé trouve au nom de 1%4poux ou de 1’epouse des personnes
déchues de 1la nationalité. hellénique. Dans ce ¢sg la confiscation ,
ne peut pas s'étendre sur plus que le tiers de 1a proprlete immobilidre
seulement., ' «

30 * Wransmlsulon de proprlete appartenant aux personnes menbionnéeS'
aux paragraphes -1l et 2, de la prisente loi, faite deux mois avant

la publication de la. confisca tlon est nulle et non existante (ne:
produit aucun effet),

4, La confiscation prevue par ltarticle: précédent est prowonceo
par le Tribunal de premidre- instance du dernwer domicile ou de

la derniere demeuro de la personne déchie de la nationalitd
hell“nlquc, jugeant sur requéte du inistre de 1'Intérieur transmise
au Tribunal par la .Procureur compétent,

5, - Aucun moyen de droit n'est permls contre la sentenoe du
Tribunal de prewmigre instance,

6. Aussitdt la pub71ca+10n de 1a d601b10n du Tribuna l\pfonoﬁcéé’
sulvant le paragraphe qui precedc, la propriété confisquée est
dévolue en plein droit de propriété & 1'Etat hellénique et la
décigion y relaulvo est communiquée: par le Mlﬂl tére des Finances
au P€TCLDtGUT des Contributions compétent.
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The <three applicant Governments considered that the

above provisions for confiscation of property did not fulfil the

condition of "public interest™ laid down in the first paragraphs

of Article 1  of the First Protocol and, further, that they could
not be regarded as a laWw which was "necessary to cAntrol the use

of property in accordance with the general interest or to secure

the. payment of taxes or other CUntrlbutlons or penalties" within

the meaning of the second paragraph of this Article.

5. As to Arti¢1e 3 of the First Izotocol
The <Whree applicant Governments stat ed that,

following the chwﬂgc of Government in Greece on ¢lot April, 1967,
pOllthal leaders had been arrvested, political parties prohlbltea

and’ political JIJunisations dissolved Parliamentary electionsd
scheduled for May, 1967, had been cancelled and political activities
as a whole }IOhlblbed Lt present there existed no elected

legislative body in Greece and the people could not, through
ordinary free elections, express thLlI opinion in the choice of.
the legislature ag provided for by Article 3 of the First Protocol.
The aboVve applicant Governments observed that the responde1t
Govermment had not indicated when such elections would take

place and they considered that this Government had violated its
obligation under Article 3 to hold such elections,

I1. submigsions of the respondent Government

Whereas the submissions, Whlch the respondent Government,
in its “written observations: of 15th and 27th May, 1968, and at
the subsequeul hearing vefore the Commission, made on the ‘
admissibility of the above new allegations, may be summarised
as follows:

1. General:

The .respondent Government considered that the new allegations
were as a whole inadmissible on the following grounds:

(a) that they constituted an abuse of the procedure provided
for by the Convention in that they pursued political ends;

(b) that the issues at present pending before the-Commission
were at the same tine discusoed in public by the
Consultative Assembly of the Council of Burope and that
this prevented the Commission frcm cousidering the case
in the nroper atmospheres

’

/e
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(c)  that the new allegations should have been submitted as.

new applications;

(a) that, under Article 24 of the Convention, these neéw
‘ applications should have been addressed %o the Secretary:
Generadl of-the Council of Furope and not to the
Commigsion's Secretary:; and '

(e) that, in accordance with Article 15, the resp@ﬂdept
Government had validly derogated from certain .of its
obligations .under the Convention.

2. A§f¢o~ArticIe-3qu the Convention.
(a)  The respondernt Govérnmenf-éubmitted that the allegations

under Article 3 of the Convention were inadmissible because -

no prima facie proof of these allegations had been established,
:The accuracy of the evidence offered by the three appli- '
cant Governments was contested and counter-eviaence was submitted
“to show that the said Governments' allegations of torture and
inhuman or degrading treatment were manifestly ill-founded.

In this connection, reference was made to:

- " declarstions df the Greek Minister for Public Order of
: - 10th June, 1967, 21st December, 1967; 12th, 20th and
. 25th April, 1968; | i |

- reports of the International Committee of the Red Cross.
of 3rd July, 15th July, 16th July, 18%h July, 2lst July,
30th. July,” 5rd August, 16th October, 17th October,
18th October, 19th October, 20th October, 2lst Octover,
24th October, 25th October, and 26th October, 1967;
29th Jenvary, 30th Januvary, 2xd Fevrudry, 3rd February,
9th February, 10th February, 20th Februsry, 2lst February,
10th liarch, 12th liarch, 13th March and 15th March;
undated reports on visits of 27th and 28th July, 1967,
geéneral report of May, 1967: o

- declarations made by British liembers of Parliament at
wo presg conferences in April, 1968;

- statement by F. Noel-Baker in the House of Commons on
11th April, 1968; '

- report;of the Consultative Assembly of the Council of

Europe/ Qf 221’1d Ja’nuary_, 1968;
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- oroceed¢nrs of the 24th session of the United Wations
Commiszsion on Human Blghtn (Eekruary/Marcn, 1968) ;

- declaration of the Attorney General of Athens of
24th May, 1963.

(b) The respondent Government further submitted that the

above Comblalnt under Article % should be rejected on the ground
of non-exhalustion of domestic remedies within the meaning of
Articles 26 and 27, paragrapn (%), of the Convention, In this
respect it was stated: o ‘

(aa) thst no "administrative practice® of torture or inhuman
or degrading treatment of prisoners existed in Greece; and

(bb) that effective remedies, whioh‘were'available under Greek
law.in cages of alleged torture or ill-treatment, had not
been exnuupbed. ‘

Ag to faa); the resqonccnt Government p01nted out that,
in its previous decisions, the Commission had used the term
”admlolstranlveApractlces" in connection with the term
"legislative measures”, In the opinion of the Government, an
"quLnlthAlee practice" was neither 1e@ally nor loglcally
conceivable save in the framework of specific legislation or
custom. It could not exist outside this framework A fortiori
en "administrative practice® was aut conceivable as contravening
a clear and precise legislation. As, under Greek law, torture
was expressly prohibited, it.was unot possible to speak of an
"administ fﬁtlve practlce" of torture in Greece. In these
circumssances the rule oopcernln& the ‘exhaus tlon of domestic
remedLo~ lin be anpliad.

- . As to (bb), the responfent Government stated that, under
Greek law, the following remedies were available to ﬁersons
claiming to be the- victim” of torture or inhuman treatment:

- Article 18 oi the Congtitution prohibited torture or
Iinhunman treatment;

- criminal charges could be brought against perpetrators of
torture under Articles 151 £5y, 508 311, 314,and compensa-
tion could be claimed under Articles 6%-68 and 82-84 of
the Criminal Code;

- civil actiouns could be instituted:

(1) &éaln«t perpetrators of torture under Articles 914
and 9%2 of the Civil Code, and

-

) against the Stete under Articles 104 and 105 of +he
' -LﬁthdUCtOIV Aet to the Civil Code;

(



3321/67, 3322/67, - 20 —
332%/67, %344/67 '

- disciplinary complaints could be lodged against the
officers concerned:

(1) wunder Article 221 of Legislative Act No: 3365
- concerning the County Police (Gendarmerie), or

(2). under Article'99'of,the Ordinancejof 1957/58,
concerning the City Police;

- administraﬁive"oomplaints could be brought:
(1) wunder Article 21 of the Prison Code,.
(2) under Rule 25 of the Rules for Detention Camps,
(%) ﬁﬁder'Artiole 4 of Obligatory Law No. 125/1967, and

(4) by way of a plea of nullity to the Supreme Admlnl-
" strative Court,

The respondert Government submitted, in reply to the
allegations of the threée applicant Governments, that the
above remedies did in fact provide effective and adequate
redress for any victim.of torture or ill-treatment. It
stated that the Courts were functioning rormally in Greece
and that any administrative complaints were properly considered
and decided upon by the higher authorities concerned. Reference
was made to schedules setting out the disciplivary proceedings
instituted against. pollce officerg in 1965-68

In reply to a question by the Commission regarding a press
report in the "Figaro" of 31st-May,.- 1968 (11), the representative
of. the respondent Government confirmed that- the judges' tenure
of office, which was guaranteed by the Constitution, -had, in
May 1968, been suspended for a period of three days. He
explalned thet this measure, which would not be repeated, had
been. taken in order to remove from thelr offices. a 11ﬂ1ted
number of -judges who, before 21st April, 1967, had committed
acts which were cohsidered incompatible with the exercise of
judicial functions,

/e

.

(11) Reproduced at Appéndix IV to.the present decision:
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%,  As to Article 7'of the .Convention

The . respondent. Government contested the three applicant
Governments' allegations that Article 1 of Constitutichal Act
MG had retroapilvelv created a new criminal offence. It stated
that in effect the penal provision in paragraph 3 of Article 1
applied only to persons who "act®, and not to those who "have.
acted", unpatriotically, Moreover, any retroactive effect of
paravraob 3 wasg exoluded by Article . 7. of the Greek Constitution
which was still in force. -Also those acts which were punishable
under Constitutional Act "G" constituted, even before the entry
into force of that Act, criminal orrenoeu punishable by a
heavier-penalty than thau provided. for in Constitutional Act
"G", . In'this respect, reference was madé to Articles 1 and 2 of
Obli atory Taw No,- b09/1947 and to Article 4 of Ordinance No.
4234/1962 It was also stated that Article 1, paragraph 3, of
Gonatluutromel Act "G haa not so far been apollod

4, »As'tovﬂrtioleﬁl of the First Protocol

The respondent Government maintained that the confiscation
provided for in ‘Article 2 of Constitutional Act "G" was justified
as a penal or security measure both under Article 1 of the: -
Protocol and, in the emergency situation prevailing in. Greece,
also under Irtlcle 15 of the Couvention. It was further stated -
that, s6 Ear, this prov1alon had not been applied,

5. As to Article 3 of the First Protocol

The respondent Government referred to Articles 5% and 57
of the draft Constitution Whioh‘provided for parliamentary
elections. It stated that the draft Constitution would be _
submitted to a plebiscite in September, 1968, and that élections
would be held after its entry into force. It was. true that the .
last - parliamentary elections in Greece had taken place in
February, 1964, and that Article 3 of the PFirst Protocol prov1ded
for such elections to be held "at reasonable intervals", However,
in other democratic States, Parliament was elected for Tive years
which, consequently, must be considered a "reasonable"" perlod
between two elections. - In any case, the respondent Government
pos1tlon moe guetlfled under Artlole 15 of the Convention.

6. As to the evolutlon of the;general oltuatlon of human‘
' rlghto in Greece

The- reepondent Government -emphasised that those human rights
and fundamental freedoms, whose applloatlon ‘he'd been suspended .
in Greece after 21st April, 1967, were gradually being restored
as-was shown by thée recent communications addressed by the
Permanent Representative of Greece to the Secretary General of
the Council of Europe (12). In this connection, it also stated
that the ‘freedoms of assembly and ass~ciation had. been partlally
restored,

‘/l

(12) Reproduced under B above.
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THE LAW

As to the;gggg;al objections raised

Whereas the respondent Covernment submits that, on various.
grounds., the. new allegations are as a whole 1nadmlaslble,

Whereap,.Ln the first place,  the. Government malntalns that-
the allegations constltute an abuse of the procedure. provided for
by the Convention in that’ they are clearly directed- towards '
political ends,'whereas; in ‘this respect, it should be recalled
that the pfocedural provisions of the uonventlon are based on -
the concept 0f a collective guarantee by the, ngh Contractlng
Parties of the 10hto .and freedoms set forth in Section I .
whereas further ag- stated by the Commigsion. in 1ts de01s1on »
on the admiss ipility of apollcatlon io,.. 788/60 (Austria v.’ ‘Ttaly
Yearbook of the Buropean Convention.on Human Rights, Vol. 4, -
pages 116, 140), a Contracting Party, when bringing an alleged
breach of the ComventiOm before the Commission under Article 24,
is not to bhe regarded as exercising a right of action for the
purpose of enforcing its own rights, but .-rather as raising an
alleged violation of the public order.of Europe; whereas it is:
true that the decision of a Contracting Party to proceed under
Article 24 may involve .considerations of Govérnment policys’
whereas, neverthéless, 1t remains the object of such proceedings
to ensure the observance of the legal engagements undertaken by
the Parties in the Convertion;

.

whereas the Commission has also had regard t0 - the provisions .
of the Convention concerning petitions lodged by individuals
under Article 459 whereas, in this respect, Article 27, paragraph-
(2), requlreQ the Commission to declare 1naam15%1ble any
application by an individual ‘which it counsiders an abuse of the-
right of pet1u10n9_whereas, howeveér, the provisions of Article 27,
paragraph (2), deal only with petitions submitted under Article
25 and not with applicatiouns made by Goveranments and are there-
fore inapplicable to the present case; whereas in this respect
the Commission refers to its decision of 24th January 1968, on
the admigsibility of the original applications, in wh;ch it also
quoted its decision in the first Cyprus case; ‘

whereau, hOvaer, the respondent Government, by inviting the
Commission to reject the present allegations a§ abu31ve, appears
to invoke a general principle according to .which the right to
bring proceedings before an international Lnstance must not be
abused; whereas, assuming that such a general principle exists
and is applicable -to the institution.of proceedlﬂgg within the
framework of +the Conventlon, the Commission finds. that the. alleged
polltlcal element of--the new allegatlons,'even if established,
not.such as tormwnder them "abusive" in the general sense. of the
words. whereas, therefore, they cannot e rejected on thls.ground;»

o/
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Whereas the respondeunt. Government further submits that
the new allegations are inadmissible because the issues before
the Commission are at ‘the same time under discussion in the
Consultative Assembly of the Council of Burope and that this
vrevents the Counmission fron considering the case in the
proper atmosphere; whereas, iu this respect,, the Comnission
has already stated in its decision of 24+h January, 1968,
on the admissibility of the original applications that, in
the exercise of its functions under Article 19 of the
Convention, it "is limited. to a consideration of the substance
of the case-file before it and thus acts im complete
independence as regards any outside body"s .

Wihereas the respondent Governmént sutmits that the new
allegations are also inadmissible as regards the form of their
presentation; whereas, in this Government's view, they should
have been filed as new applications and addressed %o the
Secretary General of the Council of Burope, in accordance with
Article 24 of the Convention;. '
the Commission has considered the question whether
egations should 'be treated as an extension of the

wherea h
the above & & »
original applications or whether they should form the subject
of new applications; whereas, -in this respect, it has had’
regard to ite -decision of 24th January, 1968, in which it stated:

11
pl
ic

"Whereas the Commission has noted the declaration by
the applicant Governments reserving thelr right to extend
their original allegations should new information so requires
and whereas it reserves itzelf: the right to decide on the
admissibility of any subsequent extension of the original
applicationsg" ’

‘ whereas the above reservation of the Commission expressly
related to "any" subseguent extension of the original
applications;. whereas, Consequently,Athe Commission, in its
consideration of the procedure to be adopted in regard to their
new allegaticns, is not 'in any way bound by the' terus of the
three applicant CGovernments' ahcve reservationg

whereas, in general, the Commission holds that new
allegations may be introduced in proceedings concerning an
application declared admissible where these allegations concerm,
or are closely related %o, issues of law or of fach already



3321/67, 3322/57, ~ 04
3323/67, 3344/67

raised in the original application and, further, ‘where this
~extension.of the original application does not prejudice
the respondent party in the effective exercise of its defence;
whereas the Commission has in similar circumstances allowed.
the introduction of a new complaint in the case of Wemhoff
v. Pederal Republic of Germany (Application No. 2122/64,
Yearbook Vol. 7, pages 288-298); whereas, finally, a new
allegation will. be subject to the normal rules governing.
admissibllity;

whereas, with regard to the new cowplaints-introduced:
by the three applicant Governments, the Commission finds that
they concern, or are closelj’re19+ed to, 1lssues already raised
in the original applications in that, although also making
specific qlleﬁﬁtl ns, they refer.to the general situation of
human rights. and fundamental freedoms in Greece after
21st Aprll 057 whereas, .-further, in congidering the
admlsulb11L,u of these ncw allegations, the Commission has
fixed a separate series of time-limits for the submission of
both written and oral observations ol the oartleu, whereas,
therefore, the present extension of the orlglnal applicatiodis.
does not oregvdloc the respondent Government in the effective
exercise of its cefences

whereas, in crnclusion, the Commisslon finds that the
ahove new allegetions have proper.y becen introduced as an
xtension of thc original applications of the three applicant
Governmentb°

whereag, consequently, 1t is not necessary to decide in
what form these allegations shonld have heen brought if they

were to be reg crded as counstituting new applications, in
partlcular whether, as submitted by the respondent Government,
tuey should have been addressed to the Secretary General. of

the Council of Durope and not to-the Commission!s ecretary°
whereas, in any event, the Commission observes that,

pursuance of Article 37 of the Convention, its ueoretarlat

is provided by tThe oecr@tarj General of the Council of Europe°
and whereas vt follows from Rules 11 and 12 of the Commission's
Rules of Procedure as applied in its established practice

that its Secretary, having been appointed by the Secretary
General, is "the channel for all communications concerning the
Commlqs1on”° whereas it ig clear, therefore, that the new
allegations, even if oonstltuthg new applications, were preperly
addressed. to the Commigsion's Secretary;
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Whereas the respondent Government also submits that the
new -allegations -are as a whole inadmissible on -the ground that,
in accordance with Article 15, this Government has validly
derogated from certein of its obligations under the Convention;
whereas, in This respect, the Commission has dlready stated in
its decision of 24th January, 1968, that it is bound to reserve
for an examination of the merits of the case the question -
whether the medsures of the respondent Government, which form
the subject of the present applications, were or are justified
under Article 15; o

As to Articlg‘B of the Convention

Whereas the respondent Government, without specifically
invoking Article 27, paragraph (2), submits that the
three applicant Governments' allegations. under Article % of
the Convention are inadmissible because no prima facie proof
has been established; whereas, in this respect, the Commission
first recalls that, in its decision of 24th January, 1968, it
has already. stated that an allegation under Article 24 cannot
‘be rejected in accordance with Article 27, paragraph (2), of
the Convention as being manifestly ill-founded and ‘that the
question whether sucn an allegation iswell-founded or not is
solely a question reélating to the merits of the case: whereas
the Commission next observes that, when considering the admissi-
bility of allegations under Article 3 of the Convention in the
second Cyprus case, it stated that it could not "ascertain
whether the applicant Contracting Party establishes 'prima facie
proof' of its allegations since inquiry into such matters relates
to the merits of the case &nd cannot therefore be undertaken
at the present stage of the proceedings” (Application No.
299/57, Yearbook Vol. 2, pages 186, 190); whereas it follows
that. ~the three . applicant Governments' allegations under
Article 3 of .the Convention cannot be rejected on the ‘ground
that they are manifestly ill-founded within the meaning of
Article 27, paragraph (2), or otherwise on the ground that no
prima facie proof has been established;

whereas- the respondent Government further submits that
the allegations under Article 3 should be rejected in accordance
with Articles 26 and 27, paragraph (3), of the Convention on
the ground of non-exhaustion of domestic .remedies; whereas
- the three applicant Governments submit, in the first place,
that their allegations of torture and ill-treatment relate to
an "administrative practice®™ of the respondent Government and
that consequently, in accordance with the Commission's decision
of 24th January, 1968, on the admissibility of the original
applications, the rule requiring the exhaustion of domestic remedies
dees not apply; whereas the respendent Government contests the

o/
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allegations of the three applicant Governments; whereas, in
particular, it is submitted that an essential element of an
"administrative practice™ is that the practice concerned should
be -based on-specific Llegislation; -éxecutive authority. express
or implied, or finally on established cuétom; whereas in
Greece no such ground exists on which existence of the alleged
administrative practice can be based; whereas the respondent
Government submits that torture and ill-treatment are, indeed,
prohibited by laws the enforcément of which ig furthermore
strictly supervised by coumpétent administrative and independent
judicial authorities; whereas therefore the alleged torture and
ill-treatment cannot be held to constitute &n "administrative
practice” as alleged: by the three applicant.Governments;

whereas the Commission, when admitting the original
applications. in the present case and at the same time referring
to its decision-in the first Cyprus case, -has held that the
rule’ requiring the,exhaustion of domestic remedies does not
apply where dn application raises, as a genersal issue, the
compatibility with the Convention of "legislative measures and
administrative practices"; whereas, with regard to the three
applicant Goveruments' allegations under Article 3 of the
Convention, the Comwmission has considered whai should, in this

context, be uaderstood by the term "administrative practice";
whereas-1t finds that, assuming that an "administrative practice"
may exist in the absence of, or contrary to, specific legislation,
the .above-Governments have not, at the present stage of the
proceedings, 0ffered substantial evidence to show that such.

a practice exists in Greeée as regards torture or inhuman or
degrading treatment within the meaning of Article 3 of the
Convention;.whereas, therefore, the application to the present
allegations of the rule requiring the exhaustion of domestic -
remedies laid down in Article 26 cannot be excluded on the

above grounds

~ whereas, under Article 26, the Commission may deal with
8 case only after all dohmestic remedies have beén .exhausted,
according to The generally recognised rules of international.
law; whereas this means in principle that remédies which-
are shown to.exist within the legal “systen of -the responsible
State must be used and exhausted in the normal way before
the Commigsion ie .seized of a .case; whereas, on the déther hand,
remedies whiclhi do not offer a possibility of redressing
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the alleged damage cahnot be regarded as effective or sufficient
and need not, therefore, be exhausted; whereas, in this respect,
the Commission refers to its decision on the admissibllity of
Application No. 712760 (Retimag v. Federal Republic of Gernany,
Yearbook Vol., 4, pages 334, 400); '

whereas the respondent Government submits that, under
Greek Law, a unumber of effective remedies are available -in
criminal, civil, disciplinary and administrative proceedings
to persons claiming to.be the victims of torture or-ill-~
treatment and that, in fact, disciplinery proceedings have
on various grounds been instituted against police officers;
whereas the three applicant Governments argue that any
remedies whicth might be shown to be available are in fact
inadequate and ineffective on the ground that the consti-
tutional guarantees of a fair trial have been suspended and
particularly, having regard to the situation of ,political
prisoners in Greece, ‘

wheress the Commission has first taken note of the
existence of the various legal provisioens indicated by the
regpondent Government giving remedies in the case of allege
torture or ill-treatment; whereas it has then considered
the question whether, in view of the alleged situation of
the persons described by the three applicant Governments as
political prisoners and, further, of the measures
taken by the respondent Government with regard to the status
and functioning of courts of law, such remedies may be
congidered to ‘be effective in connection with the present
allegations under Article 3 of the Convention;

ﬁ waereas, 1n this respect, it is not disputed between
the parties that a great number of prisoners are at present
detained ‘in Greece under administrative orders;. and whereas
it follows from Article 3 of Cbligatory Law No, 165 that, as
regards the lawfulness of their detention, these persons are
not entitled to zppeal to a court of laws ‘ ‘

_Whereas, furthermore; concerning the situation of courts
of law in Greece, the Commission has noted that, by Royal
Decree No. 280 of 21lst Apri;, 1967, 2 nunber of constitutional
guarantees releting to the institution and functioning of the
ordinary courtse and to the procedural rights of individuals
have been suspended foran indefinite period of time (see
the Commissicn's decision of 24th January 1968, -on the
admissibility of the present applicationss,
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whereas 1t is true that, as stated by the ro&pondbnt

Government, some of 'the auman rights and fundamental freedoms,
the application of which-had been suspended in Greece after
21st Aprily; 1967, have’since been pa rtially res stored; whereas,
in this connec b“on, ‘the Commission has duly noted. that the
extraordinary powers which had been conferred upon courtd
martials have reoently been reduced and that, correspondingly,
the Jurl%dLo ion of the. ordlnary courts has been partially
restored in criminal cas

, whereas, however,.it is next to be examined whether the
crnditions are such as to allow Greek courts to render justice
independently; whereas, in this regard sthe Commission. has
noted that the judgdes' tenure of office, which we.s guaranteed
by the Conqt1+uLlon, has reCQHth been Su“pended for a period
of three days by the Council of Ministerss whereas during
this period, the President of the Supreme Court and twenty-
nine other judicial officers were removed from office; whereas
the Commission finds that this measure cannot but seriously
affect the iundependent status of the judiciary; and whereas,
.such status appears to be essential for a -proper determination
of complalwus relating to alleged violations by organs of
Government of Article 3 of the bOﬁVGDLlOﬂ‘

whefeas, "urtuer, it is true that some of the remedies
1ndlcated by the respondent Goverument concern steps, nct
before courts of law, but hofore ‘various admlnlstr4tlve
authorLtle whereag, however,. the Commission finds, particularly
in view of Lh 1nuerferenoe W]uh the independence of the Judlclary,.
that such administraiive authorities, véling under the control of
the Government, can, even less than judges, be in a position to
dea 1 properl" in the present clircumstances with complaints of
torture and ill-treatment of prisoners;

whereas, in conclusion, the Commigsion does not find,
that, in the particular situation at present wrevalllng 1n
Greece, the remedies indicated by the resvondent Government
can be considered as effective and sufficient; whereas there-
fore the present allegations under Article 3 cannot be rejected
for non-exhausiion of dome tic remedies in accordance with
Articles 26 and 27, paragraph (3), of the Counvention;

wherea 23 5 finally, as regards the six moenths rule laid down. in
Article 26, the Commission. has noted that some of the three
applicant. brvownment°' allegaticns under Article 3 of the Convention
appear to concern facts which, in whole or in part, arose more than
six months hefore 25th March, 1968, the date on which the joint
memorial containing these “lLOg«LlOP% was Filed with the Commissions
whereas, POWLVGI, the term "final decision” in. Article 26 refers
exclusively to the final decision given in the course of the normal
exhaustion of domestic remedies and the six months period is

o/
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operative only in this context, as stated by the Commission

in its decision on the admissibility of application No, 214/56
(De Becker v, Belgium, "Yearbook Vol, 2, pages 214, 242); and
whereas, in respect of the three applicant Governments' :
allegations undéer Article 3 of the Convention, the Commission,
as mentioned above, has not found that the varidus means of
redress indicated by the respondent Governmment can be considered
to be effective and thereby to constitubte remedies within. the
meaning .of Article 26 of the Convention; whereas it follows that
the term "final decision" has .no relevance in regard to these
allegations which, even to the extent that they cocern facts
occurring more than six months before 25t%h March, 1968, cannot
be rejected for non-observande of the six months rule in
accordance with Articles 26 and 27, para, (3) of the Convention:

‘As to Article 7 of the Convention and_Article 1 of the First
Protocol

Whereas the three applicant Governments submit that Article 1,
paragraph 3 , and Article 2 of Constitutional Act "G" of -
11th July, 1967, violate Article 7 of the Convention and,
respectively, Article 1 of the First Protocol to the Convention;
whereas the respondent Government submits, first, that the
provisions complained of have not so far been applied.and :
secondly that, in any event, they are coumpatible with the above
Articles of the Convention ,and the Protocol;

whereas with regard to the first submission of the respondent
Government, it is to be observed that, under Article 24 of the
Convention, any High Contracting Party may refer to the Commission
"any alleged breach of the provisions of the Convention by another
High Contracting Party" ("tout manquenent aux dispositions de la
présente Convention qu'elle croira pouvoir &tre imputé & une autre
Partie Contractante’); whereas it is true that, under Article 25,
only such individuals may seize the Commission as claim t0 -be
"yictims" of a violation of the Convention: whereas, however,
the condition of a "victim" is not menticned in Article 24; whereas,
consequently, a High Contracting Party, when alleging a violation
of the Convention under Article 24, is not obliged-to .show the
existence of a’'victim of such violation either as a particular
incident or, for . example, as forming part of an administrative
practice; ‘whereas, therefore, it is not necessary for the three
applicant Governments to establish, at the present stage of
admissibility, that the provisions of Constitutional Act "G", which
form the subject of their above allegations, have in fact been .applied;

. whereas the second submission of the respondent Government
relates to the question whether the allegations under Article 7
of the Conventlion and Article 1 of ‘the Protocol are well-founded
or not; whereas this question concerns the merits of the casey
whereas, therefore, it cannot be considered by the Commission at
the stage of admissibilitys ‘ y
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whereas the. Commiscion has also had regard ex officio to
the possible effect of the provisions of Article 26 of the
Convention on +the present allegations; whereas, first, the rule
requiring the exhaustion of domestic remedies. doet not apply
to the present cllegations, the object of which is to determine
the compatibility with the Convention and the Protocol of
legislative measures of the respondent Government; whereas, in
this respect, veference is made to the Commission's decision of
24th January, 1963, on the admissibility of the original _
applications-in which 1t also quoted its decision in the first
Cyprus cases

wherees, secondly, as regards ‘the -six months rule
laid down im Article 26 of the Convention,  the Commission
has noted that Constitutional Act "g" was promulgated -on
14th July, 1967, that is more than six months- before
25th March, 1968, the date on which the "joint memorial
containing the present allegations was filed with the
Commission; whereas, however, .as the rule concerning the
exhaustion of domestic remedies does not apply, the term
"final decision” in Article 26 can itself have no
application in connection with the present legislative
measures; whereas, further, the provisions-of
Constitutional fct "G" gave rise to & permanent state of
affairs which is still continuing and the question of the
six months rule could only arise after this state of
affairs has ceased -to exist (sée Application No. 214/56,
loc. cit. page 244); whercas it follows that the
three applicant Governments' allegations concerning
Constitutional Act "G" cannot bé rejected under Articles
26 and 27, paragraph (%), of the Convention as having been
lodged out of time;

As to Article 3 of the First Protocol

Whereas ‘the three applicant Govérnments submit
that the respondent Government has failed to comply with

its ,obligation to hold free elections in accordance with
Article 3 of the First Protocol to the Convention; whereas

the respondent Government submits that such elections will
take place after the entry into force of the new Constitution;
and whereas it considers that the fact that no parliamentary
elections have been held in Greece since February, 1964, does
not constitute a violation of Article 5 of the Protocol;
whereas these submissions again relate to the merits of the
case; whereas, therefore, they cannot be considered by the
Commission at the stage of admissibility;

/.
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whereas, further, the object of the present
allegation is to determine the compatibility with
Article 3 of the Protocol of legislative measures and
administrative practicés in Greece; whereas it follows
that, for the reasons stated above, the provisions of
Articles 26 and 27, paragraph (3), of the Convention do not
apply;

Whereas no other ground has been found for declaring
the new allegations inadmissible;

Now therefore, the Commission, without prejudice to
the merits,

declares admissible the mew allegations of the
applicant Governments ot Denmark, Norway and Sweden of
2oth slarch, 1968 '

Secretary to the Commission Acting President of the Commission

(A.B. MCNULTY) (A. SUSTERHENN)



