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INTRCDUCTION

1. The following is an outline of the case 2s it hzs been
submitted by the parties to the Europeen Commission o7 Humen
Rights. The applicant is a United Kingdom citizen born in

21923 who was conviected in 1965 of robbery with violence =nd

sentenced to fifteen yeors' impriscrment. When he introduced
this epplication he was detained in H. M. Frison, Parkhurst,
on the Isle of Wight. He wes grented parcle and released
from prison on 12 July 1972. The applicant is represented by
Mr. A, Wright, a solicitor practising in Rochdzle.

In the applicant's originazl submissions to the Commission,
he alleged that he had been wrongly corvicted, He later
stated that further submissions concerning this matter were
being made or his behalf to the United Kingdom authorities;
therefore, he only wished to proceed with his conplsaint that he
had been refused permission to cousult a lawyer with a view
to bringing proceedings for defamation against a »rison officsr.

This latter compleint, which now forms the basis of the
present application, arose out of an incident in October 1969
when the applicant was detained in Parkhurst Prison. He wes
enployed as an electrician within the prison znd therefore had
. little social contact with other prisoners. He wos apparently

not aware thet certain of his fellow prisoners h=zd organised
& demonstration sgainst the prison authoritics. On the
evening of 24 October 1969 the applicent was in the prison
assoclation rooms when this demonsiration tegan., iz was
present during the demonstrcotion but took no pert in it. He
remained with prison officers who lzter stated that he had not
been involved.

_ On 25 October 1969 the applicant wrote to his licmber of
-Parliament. He explained that he had not been a psrty to the
demonstration but felt some anxiety on the ground that his
having been present =t the time might Jeopardise his chances of
sitting for an examinaticn and of obtaining other facilities
which the Member of Parliement thought he should be given.

He was told by the prison authorities that this letter could

not leave the prison.

On the same day, unkanovm to the applicant, one of the
prison officers, who had becn present at the agemonstration
nngd hed suffered injuries, mads o statement. This statement
alleged inter alia that the cfFficer hezd been attackad by
three prisoners who had been srmed with prieces 0l broken
furniture. Two of the threc prisoners were ¢learily nemed
but the third was identified as "enother bprisoner whom I
[Ehow b27 sight, I think his neme ie Golder',
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On 26 Jctorer the epplicent vwias moved to a sen
T the priscn. Thiz wing wW.3 S < c

(')

= z = RS
suspected of involve ezcnstration. He vieg not
chaorged with sny offcnce but was t02d hy »rison officsrs the
2 He w2 TR fine-

he waz in gseriosus troublie. wag kevt in sclitary cod
ment withcut boskz or working tools. Although he =2ske
.Governor =nd other nmembers of the srison eduinistration to
inform him of the charge he was focing, he receivsed nc reply.

He was interviewed by the police cn 28 October amd on

30 Octcber he was again interviewed, this time by =z Detectivs
Chief Inspector of the Hampshire Police Constabulary. The
Chief Inspector inforned nim that an-allegetion had been nade
that he had zssaulted a prison officer during the demonstration.
The applicant denied the ailegation and burst into teers.

The Chief TIunspector then questioned the applicent az to whe.
might have been responsible for the riot and finished by saying
that the Tacts would be reported in order that consideration
could be given to the question whzther or not the apolicarnt
should be prosecuted for assault.

Member of

The licent z2gzin attempted to write ¢ is
onstshle on

38 tC
Parliament on 1 Fovember 1969 =nd to the Chief
4 Wovenmber 1959, Both letters were stopped.

Fm
'U

On 5 November 1969, the prison officer who had rade the
statement saying that he had teen assaulted by someone whose

name he thought wss Golder, made 2 fresh statemens. This
fresh stgtenept contained the chlnxlng passages: "When I :
mentionsdé the priconer Golder, I szid 'I think it was Golder!
-v. If it wes Golder and I certalnly ermber sceing him in the

mmediate groun Who ware screaming ehusm and gener:s 11y neking
2 nuisance of thtﬁSGTV&g, I 2m not certain that he made an
attack on nme.'

On 7 Hovember the applicant was returned to his cell,

Suosroupntly, solicitors acting for other prison2rs . owed
the applicant 2 copy of the prison o;flcer s stotement made on
25 Ociober.

On 20 March 1970 the =2pplicant petitioned the Home
Secretary for vermission to consult a solicitor. Hde wished
to obtain the solicitor's advice as to whether the prison
officer's statement gave hin cause to institute an. zction for
defemation. - His petition was regected on 6 April.

The applicant considered thst the vriscon officer's
stetement head oecn clearly defamatory. It had csused him to
be detained for +wo weeks in sclitary confinement, during
which tine he had been so terrified that he hud been driven
1o contemplate ouicide. Furtherniore, although the anplicent
hed beern %0ld that he had been clezred of the chearge, it
apoesred that mention of it hsd not been deleted from his

o
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nrigscn reccrd, Ha ned, thercofore, good reasen %o SULNoSe

thot it would evfect his vres ﬁﬂe“T in prison. During <the Tivs

years thot ke had been detained, mest of his spere time hszg

been chnzrt in sTulying rolio, televigion, electronics and

methenotics, Az h:d slyo-dy pesse 2ight examinations aond

was sscxing permission to stiend zn examinction centre at =
2chnical cellege in Nevermber 1969, He was egnxisus tc obtoin

& transfer from Paorkhurst Prison *o a semi-open pdriscn vhere

he could continue his techniczl education, This woula

further his pgrospects ¢f relesse on parocle, After the
disturd 0enles, the orplicaent was neither given leave to attené
the examinztion centre ner transferred to a semi-open rrison.

-

"In fact, or 10 Fevember 1969 the prison authorities heagd
breparsd e 11 t of chzrges which might be preferred agzinst
particul:r grlcopers ir respect of offences against prison
discipline, The nnpllcﬂnt wes one of the prisoners on that
list. And this wes corroboreted by two entries in the

'cant's oriscn record. These entries were not erased v
s wWas dropped rut were marked "not vroceceded with',

4

I

icaent considered that the existence of these cntrics
e 2is chances of ootalnhlb parcle and he wished thenm
ged. In the United Hingdom Government's Coumnter —
Memoriszl on the Morits of the kpplicetion (pars. 30) the
Government offesrad to 2Xpunge the entries if the nonlicent <o
wishec. The g iee were in fact expunged at some tine
between 17 Decenber and 22 Decapber 1971. The Home O7fFics
then took stess to ensure thst the local review commitice of
the Psrole Bourd wos trovided with the expurgited record ol

Oz 12 July 1972 the zpplicent was released Ironm wriscn
on parolc. He wes orizinally sentenced to Llft en yourrsg!t
imprisonment in 1965, A United Kingdon prisoner ney raceive
renissicn of up tc cne third cf his sentence if he h=s bYeen
of goed behavicur. Apert from this, he mzy be paroled 2%
eny timc after he hzs served cne third of his sentence. In
the presert case, therefore y Without parcle but with full
remissicn Ior gocd behaviour, the applicant should in the normsal
course of events have beon relessced in 1975. The CGovernment
snnownced in fugust 1971 (1) that for reasons not connecied
with the pre sent anpllcqtvon he had been gronted spzacigl
remission amd would bc released on 16 March 1973 On
26 April 1972 the Parole Bosrd considered the ﬂppllCﬁnt'
cese gnd recommended th:t he should receive Dzrole as from
12 July 1872. The oecruu.ry of Statc apprcved thi-z
Tecommendation, ind he +sac reoleasad on thzt dato.

2. The zprlication wis introduced on 2 hAugust 1970,

cted

isior: ¢f 30 Harch 1371, ‘ths Commissicn rejec
the spplication as being inedmiss ible 2).

{
/.

I

(1) . Counter-Memorial, nzr=. 1%,
(2) Aipperdix II to this Report
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On the other hand, the Commission, having obtained written
coservations from the Fariies, declared admissible the
applicant’'s complaints under Art, 6 (1) of the Convention
concarning the refusal by the authorities to allow the applicany
to consult & solicitor with a view to bringing an action for
defamation against a prison oificer,.

The Commission considered that the applicant's allegation
that the same refusal constituted also a violation of Art. 8 (1)
of *he Convention was closely comnected with the wider guestions
of +the existence of a right of access to the courts and the
scope of any such right. I+ considered therefore that this
remaining issue depended for its determination on an examination
of the merits of the main issue.. The Commission, after having
received the written submissions of the Parties on the merits,
neard their oral pleadings on 16-17 December 1971.

Legal zid as regards the proceedings before the Commission
was granted in accordance with the Addendum to the Commission's
Rules cf Procedure. Details of the Parties' representation
appear at Appendix I “History of Prcceedings”.

The present Report has been dravm up by the Commission in
pursuance of Art. 31 of the Convention and is now transmitted
ic the Committee of Ministers in accordance with para. (2) of
that Article. It was adopted on 1 June 1973, the following
members of the Commission being present: _

=

eI Nu vl l o= Rat B RS R4

Le

SPERDUTI, Acting President
. 5. TAWCEET

LERMACORA

JELTER

B. LI¥DAL

BUSUITIL

DAVER

OPSAHL

MANGAN

A friendly settlement of the case has not been reached (1)
and the purpose of the Commission in the present Heport, as
provided in para. (1) of Art. 31, is accordingly:

(1) +to establish the facts, and

(2) +to state an opinion as to whether the facts found disclose
a breach by the regpondent Govermment of its obligations
under the Conventicn.

The full *sext of the oral and written pleadings of the
Parties together with further documents handed in as e¥xnibits
are held in the archives of the Commissicn and are available,
if required. /

(1)  4n account of the Commission’s -unsuccessful attempis to
reach such a settlement has been produced as a separate
document (Appandix III to this Report).



T

-5 - £431/70

POINTS AT ISSUT

(1)

(2)

Ths following pcints are at issue in the pregent case:

Whether Art. 6 (1) of the Convention guesrantees to =
berson the right of access to the courts with & view to
instituting legzal proceedings in order 4o obtsin the
determination of his civil rights;

If frt. 6 (1) guarantees the right of access 3o “he
courts, whether that right or its exercise is subject
to any inherent linitotion which may he =pplicezble in
the present case;

If Art. 6 (1) gusrantees this right, whether it is
qualified by the reguirement "within 2 reascnable time".

Whether Art. 8 of the Convention granting the right to
respect for correspondence is zprlicable in the nresent
casge,
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4. The soplicant first submits (1) thet the wording o
irt. & (1) of tne Convention in its context is verarcunt.

The historical development shcoul? only be leoked at if the
rneaning is vt clesr, Thiz Article, in the contoxt the
Instrument, cleerly =nd uneguivocally guarsntees the right of

f
o~
Qe

“CcCess 10 the courte. Its subject metter in rcecgerd to the
civil aspect is the determinaticn of rights and obligntions,
not the determinztion of pending legal proceedings. The

wording of Art. 6 (1) cannot be intervreted to mezn that i%
2pplies only when procecdings have zlresdy been instituted.
The use of the introductory word "in" (2) rather thsn the wor?
"for", dces not demonstrate = limitation to vending

proceedings out i1g reelly o matiter of semantics. I< i
epplied cnly to = 1lis pendens situation, therc would 2e =2
serious hiatus in the Conventior. It weould mean that te

block access to the courts =t eny time up to the institution of
broceedings would not infringe the Convention; +to do so
afterwercs would. This would be illogical; it weoulé give to
the arbitrary wmoment of time whon droceedings are instituted

A eigrificance cut of 211 prowvortion and it would mean Shot

the purpose of the Article wouléd only be partizlly fulfilled.

Sccondly, the aim and cbiect of Ari. 6 (1) is to nrovide =
right to 2 foir driel. If the Crcfismcon of shHe Coimmventicn
intended to liwmit this right to astters vhere proceedings
#lreedy had been instituted, thoy woulé have used language
walch showed quite clearly the limitetion; the intrcduction

ci such a limitation by w2y of interprctation weuld mean the
rewriting ol the first sintence of the Article by introducing
nev words.

Thirdly, the elirminotion of a right of =cce
Lrt. 6 (1) would defeat the scope of the phrase
determinaticn of sny criwinzl chorgz =ageinst him™, beeouse
crimincl procecdings are not co-sxtensive with the criminzl

charge; thz charge usguelly srecedec the initistion of Judicinl

e

S
H

(1} Memorial, paras. 5-10; Colder hearing, oo. 10-22;
cf. =zlsc Xmechtl heoring, p.. 5-23,

!~ I . - . N .

(2) art. € {1) of the Conventicrn: "Ir the determinntion
of nis civil rights and coligetions or of sny crimiazl
charge =gzinst him .,,7,
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process., -~ This should be eou:zlly valid for the determinasion
of civil rights and c¢blignotioas (1), A Teivil right' comes
inte existence beiore litigotion commencee (2).

Fourthly, the wordiang of irt. 6, referring to the quelity,
Tine ond neture of ¢ hesring, does nct linit -or qualily the
subject motter of vhat the perscn amenable to the Jurisdiction
mugt be =2llowed tc present to the tribunal. This is supported
by the Preambie to the Convention and the Universal Declaration
of Humszn Rights. .

5. If in this connection the Vienns Convention on the Lew cf
Treaties is to be relied upon with regard to the principles of
interpretation of treaties as laid down in its Aris. 31 and 32,
it speoks in favour of the applicant. The Humsn Rights
Conventior is = Convention which confers rights upon
individuzls and therein lics its particulsr nature. It is
submitted that Art. 31, which provides that = treaty shall be
interpreted in good Tfzith, thet it shall be given itvs

ordinary meaning ané is to be read in its context, sunports
the applicant's contention that Art. & (1) guoranvees the

right of ~ccess to the courts, The subsegquent graoctice of cne
signatory could not in these circumstances, even if made in
good foith, affect this interpretation. Art. 32 of ths
Vienns Convention is cuxiliary in previding that recourse to
supplementary mesis of interpretation rmay be hsé in orcer to
confirm the ordinary meaning, or if the attempt fo interpretd

a treoty provisicn according to irt. 31 lezves its mezning
ambiguous or abscure, or if it leads to z rerult which is
nenifestly absurd or unrecsonshle; none of this apnlics in
regard to Art, 6 (1).

6. The drafting history is therefore not nececssary for
interpretation in this csse. In case of doubt =rd before

story =2nd subsequent pr?..ctice3 there

geing to the drefting hi

wards @ wider intervretation (=
[}
1

shouléd be a lesning tow
However, in any event, g£. should any ambiguity still be secn,
the origins of irt. 6 ( tend to suppert rather than deny

the existence of right of access.to the courts. As for

e

[} e ®

(1) Golder heering, pp. 11-12; counsel referred to
Application Yo, 2257/64 (Soltikow v. Federal Republic
of Germany) cnd Fawcett, The Application of the European
. Comveontion on Huron Rights, p. 135, with regord to the
intororetation of "any crininzl charze®; - cf. slso Xnechtl
heoring, pp. 9-13, whevre counsel in this resuvect also
rererred to the judement by the Buropcan Court of Humon
Rizhts in the Wenhoff cmhe, »naras. 12-19, w»n. 25-27.
(2) Golder hesring, ». 72.

(3} Golder hearing, op. 15-16, referring to the Knechtl
Menorial, para. 22,
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subsequent practice (1), although the United Kingdom moy heve
hzd in mind ¢ norrover intzrprsetasion of Art. © (l)9
particuvlarly when droiting varisus constitutions for cther
countries, this 4id 1ot show a wracticce from which ccould he
derived an zgreement of the High Contrscting Parties, =s

Art. 31 (3) of the Vienne Convention weuld reguire.

Art, 6 (1) follews closely the wording cf art. 10 of the
United Hations Universal Declarztion of Humar Rights both in
the Bnglish and the French text. In the early days i the
drafting of irt. 10 the right of access was provided for,

The drafting history cf irt. 1C of the Universai Declarsation
"was nct a change of concept but a chroncleogical tightening
up end meking for economy of language".

Art. 10 of the Universal Declaration makes no reference
to = "suit &t law". That expression appezrs only in the early
drafts of the Buropean Convention. This showed that it was
tnought that the reference to = suit at law introduced an
embiguity. This might possibly havs been the ca2sc %y resson
I a suggestion that the freedom bteing granted by Ari, 10 of
the Universel Decleration, which was to bte brought intc the.
European Convention, was being somehow qualified, limiting it
on the civil side to righte znd obligttions alre~dy tha sutjceh
metter of = lis pendens.  The applicant contends that the
introduction of the words "suit at law" does not necesszrily
meen that Art. 6 (1) in its Tinal form, haé it cortcined thoss
worcs, would have been limited tc freedoms in Iitigious
pProcess. If it were so, thc matter would have been ambiguous
but on balance it would still mesn that the freedor would be
in respect of all civil rights @ad onligations whether the
subject matter of nending proceedings or not. The imrortant
thing is that the words were expunged from the droftc in the
interests of clesrificaticn. Thaz obvious reascn for the
deletion of the words "suit ot law" was to remove the Jount.

7. With regerd to ths rcspondent Government's arguments (2)
that Art. 8 of the Universal Daclaration - which corresponds
to art. 13 of the Convention - shows thzt the draftsmen clecrly
hed in mind the idea of access 1o the courts, =5 was exiressly
Provided for by Lrt. 8, the epplicant cbserves =5 Followe:
Breadly there are probably three categories of rights which
can be dealt with by iaternational Convertions: first, the
rights which sre provided by the insirumesns itselfl, secordly,
Tundrmentel rights graated oy dorestic law and, thixdly, the
rights and duties at large under the domestic 1ow of o
participating State. The resnondent Government themsclves

/o

(1)

Golder hesring, w. 16, referring to the Knechtl
Msmorisl, pera. 67.

(2) Counter-Memorizl, vares. 17=30.
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drow this distinesion (Counter-llemorizl, . 39). JUviously

these catzzorics overlap but they are different grounings

dealing with different 2iters, These categorizs ars of

congideraibles inportarce net only undsr Art. & of the Universzl
e

Declaretion but also under verious other erticles o7
instrumenits on which the respendent Governmeat m-vo relied.
But it is equally important to distinguish between = “riglhs

-

and a "remedy". Under Art. 6 (1) one is concerned wi

right of an individual to go before a court or a trinunal o
have his lezzl rights dectermined. Although there iz 2 close

relationship, the "remedy"” which the law gives for an
infringement of these rights, as referred to under iLrts. & o
the Universal Declaration and 13 of the Convention, is a
different concept and relates to demages, = cdurt order, etc.

. The Govermment argue that, if Art. 10 provided & right
. of access, there was nc need for Ar:. 8 concerring ths

to 2 remedy. Tre aopplicant, however, submits that these arc
guite different things. It mey well be that in the
Jurisdiction of a pzrticulsr member Stete thare was no remady
provided by lsw for an infringement of & perticuler humen
right contained irn the Declarztion. If that were 30,

Art. B8 was necessary, irrespective of whether irt. 10 gives
the right of accegs. For instance, firt. 20 of the
Declarstion provides for pesceful assembly. Suprosing that
in a member's jurisdiction ther: was no remedy for the
infringement ¢f the right of peaceful assembly; susposing
that Art. 10 of the Universal Declaration gives 2o right of
access: no right of cccess to the courts is then going to
help the nerscon who has assembly peacefully, or tried to
assemble peacefully, and then been stopped, if his domestic
jurisdiction gives no remedy. Thus irevitably there is =
need for Art. &. It cennct be s2id that Art. 8 and Art. 10,
if both are teken to include 2 right of zccess, are tzutclogous.

Similorly, Art. 1% of the Convention deals with rencdies.
It does not bear on the question whether there is 2 right of
access under Art. 6 (1). Assuming thet Art. 6 (1) gives =
right of zccess, there is still 2 nsed for ATE. 13 LOC USRS,
2lthough everybody may hove access to the courts in & member
country, the law of that country may give no remedy for z
breach of one of these Articles. So the same crgument anrlies
there. :

9. With regard to the respondent Government's argument
based on the drafting nistory of the cerresponding provision in
Art, 14 (1) of the United Netions Internationszl Covenert of
Civil =nd Political Lights (Counter-Memorial, prn. 38-%9,

cf. belowprra. 26), the azplicant submits that this is a
marginal matter, the Internationsl Covenant not being an
instrurcent referred tc in the Conventiocn. Nor does it
assizt the respondent Government's argumeni as, by the
introduction at the fifth session of the words “in a suit

oS .
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at law™ (1), Avt. 14 (1) excludes sussi-judicial domesti
trivbunals, h,c., iv refer anly te¢ justicisble rignte ~ud .

cbligations. This Articie does net shew thet the drafismzu
were cencerned sily with rights during the judicisl process.
Lzein this may pe seen in he fgct that a criminal chorge is
deglt with in the same ternis =s

ghts and obligastions.

With reszerd to the ar“urert on the bssis of irt. 2 of
Psrt II of the Covenant (?7 a€€ln one comes to the question
of remedy, snd the quchanu here refers to his previsus
arguments on Art. 3 of the Universal Declaratlor end Art, 15
of the Conveantion (see supra par:. 7).

10. "The applicant further submits that the Report of the
Committee of Experts on Human Rights c¢f the Council of Europe
to the Committee of Ministers (3) on problems arising from the
co-existence of the United Netions Covenant on Human Rights
and¢ the Eurcpean Convention on Human Rights docs not hul‘ in
the interpretation of Art. 6 (1). It does not belcng 4o the
drafting Hlstcry It is not binding,ard, onywoy, does nst
support the zlleged interpretation.

The Comnittee of Experts in comparing Art. 14 of the
Covenant tc Art. & (1) of the Convention, dces rot seek to
define the ambit Of_nr 1i or Art. .6 (15 and even less do they

say that the right to =a fqlr trial is nrovided for only in
cases already before thﬁ courts. Their statement is a2s
conzistent with one interpretstion as with the other.

e

(1) =&

B ok

. 14 (1) of the Unite¢ Nations Internrtionzl Covenant
Civil ené¢ Politicsl Rights reads:

-
-
~
L

L)

"a1l persons shell be equal before the courts and
Tribunals, In the determination of =ony criminal
charge cgeinst him, znd of his rights and
obligaticns in = sult ot law, everyone sh-sll be
entitled to « fair end public hearing by =
cempetent, independent and impartiasl tribunsl
established by lav ..."

(2) Sipilar 4c irt. 15
FR

f the Convention and 4Art. & of the
Urniverszl Declarsiion

o
G

(

RN |

) H (70) 7 ferred to by the Govmrnment in their
Coun+cr Neror;el, prrrz. 01-62, infra pors. 27.
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11. 43 to the argument (1) that irt. 5 (4) of the Converntion
-was not necessary i7 Lrt. 6 (1) provided -for = right of occess,
the =2pplicant obsexrves thzt ixt. 5 (4) dezls with “romsdy® and
this, under Eaglish low, would be = guestion of “hubecs corpuc’,
It could be that certain signatery Stotes dié not have - or in
-the future might not have - in their domestic law any cgulivelens
procedurc. art., 5 (4) sers trat this perticular ramedy shall

be aveailable. It does not “touch +he gugstion whothir there is or
iz not & right of =zccesz unier art. 6 Ef). For the r7:iin ressons
as sc¢t out bofore (cf. above P ras. 4~5) the npnlicsnt contends
that Art, 5 (i) is irwsloevent, o

12. If it is zbsurd thet Lrt. 6 (1) contemplates o risht to
take every issue to = finsl and public heczring (2), it is cven
more absurd from this angle to read Art. 6 (1) as appl

i

Lplicable only
to issues alreedy brought btefcre the courts.  If it is limited
in the latter sense, there can rever be a suminary disnissal of
a case, becouse dismissal presurposes that the issus is zlrezdy
the subdbject cf & pending litigious process. Judicial process
can determine summsrily whether there is an arguavle zight c¢r

obligation; this is how one reconciles Art. 6 {2) with sumnary
processes that are available, ond necessarily available, in =11
jurisdictions.

13. ¥inally, the French text of Lrt. 6 (1) doesg not ilitote
against the wider constructicn, i.e. that Art. 6 (1) .includes

the right of =mccess, but tends to support it (5). In the context
"sa cause' means, it is submitted, *his cause o6f zcetion” ar fhis
case". The drzfisimen have chosen a2 word capable of many

meanings, cepending uwon ite context; +this strongly suggFests
that they did ndt intend to use it as & technical term ir law
(i.e. =3 meaning "pending suit"), but intended it to hove o
broader, ordinary meaning (i.e. "cause of action”, or "cost® in
the wider sense). Hzd the ¢riftsmen intendsd the narrow
meaning, 80 28 to cover only & suit actuaily initizted,
presunenly they would hnve chosen to use ar unsmbiguaous tachnical

tern. "Tcute perscme 2 droit® shows-again the entitlement of
the person, He is given a right "dens un délai raisonnzblc,
£ = =]

par un tribunsl ... &tabli rsr la loi" to have the matter
determined: he is enatled to 2vail himeelf of thot right, but

there is no requirement on him 4o do so. This ig consistent
with the inclusion of ¢ right of access. The use of the words

"qui Gécidera" further supnorts the wider meaning. The
reference to "accusatiorn zn motidre pénale dirigée contra elle”
is consistent with, =a»d in the applicant's submission underlines,
the argument advanced in pera. 4 : - on the criminal
side the French text decls not with an initiated »rocess, but,
with an accusaticn or criminsl zllegation 2t whatever siage.:

. S
(1)/)Gounter—Memcriul, pzra. 71, cf. below pares. 18 and 32.
(2) Counter—Memorial,'p;rﬁe 69-70.

v @

(3) Counsel here relieé on the Knechtl Memorisl, para. 26,
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E. SUBLIZSSIOHS OF THe RESFONDLIT GOVEREEHT (1)

1i.  The Covernment submit thot Arf. 6 (1) of the Coavaenticwn
¢ces not confer = right of recourse to & court dut is concerned
only with & right to a faix trial in judicial prececdings
elready begun.

15. Wnether their interpretation be right cxr vrong, it is

zbsolutely cleer that vhe Governinent of the Uniteé Kingdom had
1m0 idea when thoy agrecd tc Ar:t. 6 (1) of the Convention that
they were accepting the obligation now alleged, nemely to
accord- a right of zccess without gqualification. The Government
are therefore not now trying to repudiate an obligstion fresliy
underteXen. They had no intentiorn of assuming, ané did not
know that they were expected to assume, any such obligation.
The Convention is = treaty between Sovereign Stztes and the
cbligetions imposed by ths Convention are limitations on the
free excrecise of scvereignty in favour of individuals, whether
they be foreigners or naticnols. Limiteations 2f this kindg cn
the Iree exercise of scvereiginty are nct to be presumed.

16. The applicant clz2imed an extended interpretation while

the respondent Government claimcd & more limited one. Fren i~
the Commission had & choice it should lean in favour of o mcre
limited interpreiation.- The Preamble to the Convention makes
it guite -clcar that the High Contrccting Prrties had the linited
objective of taking the first steps for the colliective
enforcenent of certain of the human rights statcd in the
Universnal Declarztion, -ndé they were not trying to cover ih:
whole possible renge oI humen rights in one set of irticlios,

C-

This meens that onc would zxzect to find some of the righ*ic
coversd in the Declaration that hove not been included in ths
Convertion. It «lso nerns vhatv, in the internretatizn 7 U

Conventiocn, one should not, by implication, rzzd intc the
iengunge of the Convention rights and obligaticns which were
not provided Ior in the corresponding provisisns of the
Declzrction. If nev ané cdditionsl obligations were to Lo
imposed on the Governments, this should be done by the prope
recognised procedure, that is by the adoption and rstificavi
of prctocols znd not by the process of legislation through
interpretation, The procedure by way of individusl petiticon
is a rprocedure voluntarily undertaken by the Goveraments. I+
is a most exceptional procedure in internatiocnal affsirs and,
o1 this ground alene, it should not be presumed that
Governments have undertakcen obligrtions bevond those which
they foresszw and for which clear provision wes made. ot
only ic an extensive interpretation of Art. 6 (1) wrong tut
L

r
o1

in <he present casc it is 21s0 in & sense unnecessary. '

(1) Counter-Hemorizl, poras. 35-39; Goldor hosrina

Ina
e - - S : )
wo. 36-57;  efl. gz Bnechtl hesring, po. 84-1021.
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“he fzet of nreventing an spplicrmt from consulting

sclicitor is tc be considered under the Conventiorn, it
concerns rather the applicttion of iLrt. 8 then Art, 6 (1).

17. The Coverm:ient mrintain that the natursl =nd criincry
refning o the werds in Art. 6 (L) does not ~iiow the

extanded interpretetion which the epplicant cleims. L3
would neen rewriting its first sentence, by disregording =311
it is designed to do, namely tc provide = righv relzted tc the
procedures and modalities of = trial. It is plain thes
Art. 6 (1) does nst expreesly provide for 2 right of osccess

to the courts. And if there is an ambiguity, the weight of

.other considerations is against the applicent. If <he

lenguege of the first scentence is read as = whole in the
context of Art. 6 (1) and of the other Articies znd of the
Preanble to the Convention, the natural and ordinary meaning
is in the oppesitz sense, At best, from the point cof view

of the applicent, there is = doubt about that ncening:
vhether the rights under Art. 6 (1) operate orly when
proceedings have been initiated; or, alterrnatively, vhenever
the individuel believes that his civil rights erc in issue.
Such a test of belief is subjective, and thers is uo warrant
for it in the language of Art. 6 (13, Even cssuning that in
the cezse of a criminal chorge, Art. 6 (1) cperzies from the
pcint of tine when this charge exists, it does not follow

that its operation has to be extended backwrrd, in the coze of
a civil right, to the point where a person First believes he
has that righv. No point of origin is indicaoted in the casc
¢ civil rights or obligztions. L more reeasonsble cssuwantion
vould be that the provision internded the neorest nossible
point, nemely the point at which proceedings are instituted;
the right kind of parsllel in English lew would be the time

of issue of the writ (1). -

18. The CGovernment thus peinted to the following threc
relevant zspects of the case: first, the richt of accezs to
the courts, which should be distinguished not only Frem the
second - the right to s« fair hesaring - but zlso from the
third aspect, namely the right to communicate with = sclicitor.
The last wculd appear to be more pertinent o Art. £, while
matters pertazining to = hearins or trisl arc pertinent to
Art. 6 (1). The case for the Governmment then is that the
first aspect is not covered by Art. 6 (1). When the
Conventicn gives =z right of access or receourse, this is
clearly ond specifically provided; as in &rts. 5 (4) =ng
13; 4Art. 6 (1) has no comparable language 2nd deals with
different matters. Hed a right of zccess Teen intended.
there, it could have been expressly and egasily spelled out.
But the distinction between a right to =2 fair +trial in

/.

(1) Golicr hecoring, pp. A0-40

23 reiercnco iz made by the
Govormaeat to Eowecetd, ov.

cit., op. 130, 135,




4451/70 - 14 -

Lrt,

6 (1) znd the relevent nrovisions for zccess or roogurse
delilberote, These pronositions are estoblighed od

suzported v

! ..
<

(¢:3

(

(c
(a
19

)
)

)
)

the general intermatiocnsl low background:
the crigin o the relevunt Articles compored with,

otiler nrevisions;
&.vextusl ahalysis =and comparison:
& ccnsideration of the practical effects of Art. € (1) (1),

In explanation of this method, counsel for the Governnent

eargued that in the internretation of a provision such =g

Art. 6 (1) which is not clecr on the fsce of it, it ic
pernissible and nrover, =s with cay treaty provicion, o trke
into account this background, In particuler it wos

mzintained that the longucge of the first sentence of
crt. 6 (1) was not so clesar as
the travoux orévarctoires (2).

20

e

e

t6 preclude comsulictisn of

The distinction between the right of access to the

coeurts znd the right %o certein guerazntees ior Securing a
fair trial when = ccose comes before the ccurts is of cng
standing and well estoblished in international e, and mush
te =zssumed to have bzen in the minds of the draftsmen o< the
Cenvention (3). '

21

The distinction is illustrsted (inrex 6 to +the Counter-

Memoriel) by the established prectice of Stzies over +the
years in the drafting of commerciznl treaties, which
exrressly arnd separstely srovide, where necessexry, for the
rizhtv cf access %o the couris. Similarly, Art. 7 of the
Furcpeen Converticn on Establishment expressly confers cn
nationals of the contracting Stntes "the riziht of nccess io
the competent judicial nnd cdministrative suthcritiez":
corresponding provisicns are ncde in the draft Eur Toar
Convention on the Legzl Status of Migrant Workers, Fgatehige

the

12

rom providing Iurther evidence of the praciice referread TE
£€ provisions szre alsc difficult to explzirn on the

suggestet basis that the Turcpeoon Human Rights Converiion

g
1tselfl conferred n right of access to the courts in 1

and irresvective cf netionzlity.

22

¢n the corresponding vrovisions of the related
Universol Declaratinn of Human Rights =znd 51

th

©

Szceondly, the zreparstorv werk cn Art. € (

2
—
<
I3
<k
Loo]
k3
I
—
3
i
Qo
[
I_l
]
I_l
3
1



Covencnt on Civil snd Politicel Rights, sugrzsis thet it as

L
ot intended to cenfar o rizht oi access Lus merely to regulate

the conduct ¢f the judicisl procecs.
23. In the correspcnding provisicn of the Universsl fecisrstion
on Humon Rights, on which the rights guarantced by the
Convention zre based, = similar woxrding is found: Art. 10
provides that "Everycne is entitled in fuil eguality to a2 fair
and pudlic hearing by an independent and irvartial tribunsl,

in the determination of his rights and obligations mnd of any
¢riminal charge against hip". The ezarlier drafts of this
provision (1) eXpressly provided for the right o7 access,
Heowever, in 2 later draft (2) the emphasis was cheznged;

where the earlier draft referred to "zccess to independert ang
impartial tribunals for the determination of his rights ond
obligations™, the later draft spoke of such “sccess in the
determination, etc.". :

W

In a further droft (3), which is substontially the Final
text of Art. 10 of the Decloration, 211 mention of a right of
access was sbendoncd and the whole emphasis was rlaced cun the
procedure "in the determinsztion": the proceedings and their
conduct beceme the key concert in the proposition.

26. In addition tc their examination of Art. 6 (1) with the
background of its "prcdecessors and relaztives"® dealing with
the seme subject matter (see further below, »ara. 26), the
Government zrgued that the field of access t0 the courts had
been covered by other vrovisions which pre-enpted thot

field (4). Thersfore, ngain, it cannot be regarded ne folling
within Art. 6 (1). Here, the Governmment first considered
art, 8 of the Universsl Declaration (5) which nrovides:
"Everyone has = right tc an effective remedy bty the competent
nationel tribunal for ncts violating the fundsmental rights
grented him by the cornstituticn or by law",

This Article dees not speak about remedy in any abstract
sense but spezks about o remedy through the ccapetent notional
tribunal, - The lsnguage corresponds to thet commonly ussd to
deal with the question cof accesss to courts. This is the
effective remedy before a court or a national tribuncl. The
abstract anzlysis of the distinction betveen right =2nd renedy

S

(1) - Report of the Drafting Committee of 1 July 1947;
- Cassin's draft of 9 Deccember 1947; texts reproduced
in the Counter-Hemorial, « r.. 23,
Counter-Meiorial, prr.. iz

(5 ) Ividemn R R 1 £

i

(4) Golder he:ring, ». 46,

(5) Counter-iiemorizl, Loares, 47-501
Golder keosring, »no. 16-47

~1
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is beside the point when one loocks a5 the whole lergunge of
Ars. 8 which is 1ot desling with remedizs in the abstroct hut
with the questicn of an effective remedy through the competernt

nztional tribunai.

The ©text of Lrxrt. 8 was bzsed upon an amendment introduced
by Mexicn, repeating the text of the Bogota Declaration vwhich
nad just besn adopted unanimously by 21 Latin Amercian
Deputaticns. Its Axt. XVIITI provides: "Every nersocn nzy
resort to the courts to ensure respect for his legal rights.
There should likewise be available to him a simplc orief
procecure whereby the courts will protect him from acts of
authority that, to this prejudice, viclate any fundﬁﬁentil
constitutioncl righvs®. In fact it speczks in the first
sentence of the right of every wmerson. to rosoxrt of tnu ceurts
to ensure respect for his Lecwl rights and, in Ari. 2 of the
Universsl Declarstion, this hzos been inverted and narroved
to read: “IEveryone has & right tc en effective remedy bty the
competens national tribunsls’,

At that time =2 provision ccrresvonding o Art. 10 of the
Decleration wes ﬁlveeoy incluéed in the draft =nd ¢ nunber of
representatives in the Third Committec of the Seners
Assembly recognised that the Mexican zmendmont intrecduced =
new idea into the dreoft Universazl Declaration which,
according toc the Governmment, did not contain = right of
zccess, The French text of the Mexicesn cmendment was nut
forward by Prcfeszsor Cassin =nd it provided Zer "recours
effectii™, This, of courss, is the French 1?n"u°ge ,Horoanrte
for giving = right of =zccess to the courts and the Enzlich
text in this respect follows the French. But counsel for the
Government stressed thoat Art. 5, zlthough it shoulé be
interpreted as giving 2 right tc go befecre the competent
national tribunals, only &oes so hy way of & remedéy faor zets
violating fundamentel rights. It is trhus linited ond dces
not extend to other civil rights and obligations.

25.- Therc is horoe o common pottern. Art. 8 of the
Declaretion is decling with the right to scik from the courts
protection for fundamental rights, while Lrt. 10 is dcaling
with what might ve callcd fair trial or duc nrocess. It
cennct bc assuned that the latter Article sheuld be regarded

as p*OVld1H5 precisely the same right as the former, namely
the right cf access. - In the subscquent hlstory, the pattorn
p<rsists. The Zuropean Convention provides for feir trial in
Art. 6 (1) ané, in ir%. 13, for sccess with resvoct to the
rights provided by thce Conven tlf“. This intcroretation
follows the pottern of the Duclarction {(1).

S

(1) Golder hezring, p. 43.
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26. Art. 14 (1) of the Internetional Cevenant on Civil ond
Political Rights contains LioViSions carresponding to Art. 6 (1)
0f the Ceonventicn with the difference that Axt, 14 (1) speaks

of "rights and ohligations in & suit at law' (1). Previous
drafts of A»3. x4 (1) contained the tewms "civil rights and
obligations® (2). It is thus seen that, at a time when the
drafting rroceedings of the Universal Declaration would nave
been fresk in everyone's :ind, the draft of the Internationsal
Covenant was deiiberately charged so as to replace the possibly
equivocal phrase "civil rights and obligations" by the
unambiguous phrase ‘rights and obligations in a suit at law".

In the Government's submission, the adoption of the latter
expression shews that Avr+s, 14 Cl) cf the Covenant is concerned
only with the conduct of proceedings, and it ig also evidence
that a similar intenticn underlay Art. 10 of the Universal
Declaration. Partv IiI of the International Covenant, to which
Art. 14 belongs, sets out substantive rights and freedoms but
contains no general provision For access to the couris.

However, Art., 2, which is found in Part II of the Covenant,
makes certain provisions for access but, unlike Art. 8 of the
Universal Declaration, it is limited to violations of rights
expressly menticned in the Covenant. There is no general
extension to rights guaranteed under the constituticn or dcmestic
law and, in any case, there is no specific requirement of access
to the courts, ' -

~

27. In the drafts of Art. 6 (1) of the Convention the
expressicn "rights-and obligations in a suit at law"” was
dominant (3). This formula goes back to the very first draft
of the Convention and this wes also the formula adopted by the
draftsmen of the International Covenant as accurately
reflecting the thought underlying Art. 10 of the Universal
Declaration. The French text zppears to have remained consitant
throughout, '

The term “civil rights and cbligations” replaced the above
formula at the very last stage immediately before the
Convention was signed: there is no recorded explanation of
why this change was mede but, having regard to the circumsStances
in which it was made, it cannot have been intended to be a
change of substance and can only have been made for drafiing
Yo &S0NS.

In order to strengthen this argument reference is made to
the Report of the Committee of ILxperts on Human Rights of the
Council of Europe tc the Committee of Ministers {4) on problems
arising from the co~existence of the United Nations Covenant
en Human Rights znd the Furcpean Convention on Human Rights.

w7 g - R
(1) Counter-Memorial, prr.g. 51-53;  Goldor hearing,
. 48-£%;  see text of Lrt. 14 (1) sbove, . 10,
Igotnote 1.
(2) Cf. Counter-Memorial, +-r ., 52,
(3) CO‘..ZII'!‘CI‘—-IIEII‘.OZ‘i—al, W‘J'-:-’s ] 5:_62; Cf- Dr:_f't "3” :_‘,, "GL"_E
Coimittos of zmpoxts, itidanm, por-. 55. Dr~7¢ cf The
Crminrerce of Senicx Offizinls, Juns 1050, inidem, —ara. 57.

(4) H (70) 7.
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"Art, 12 (1) of the United Xztions Covenant, which
vrovides for the 2ight 1o a2 fzi:z vrizl in ci+il end
criminal matters, has its counterpari in Art., 6 (1)} of

the Zuropean Conveniion'.
In para, 1386 (ii) {on p. 37) they say:

"The English text cof the United Nations Covenant uses the
wording 'rights and oktligztions in a suit at law' while
the English text of the Furopean Convention speaks of
'civil rights and obligations’. Emwever, in view cf the
fact that the rrench text use identical terms ('des
contestations sur ses drcits et obligations de caractare
civil') the experts considered that the intention was

the same', :

Although the Committee of Experts is not competent to give
euthoritative decisicns on the interpretation of the Convention,
thelr views obviously have great persuvasive authority.

28. It is therefcrz submitted that the provisions of the
Universal Declaration (Art. 3) ané the International Covenant
(Art. 2) which grant right of access to the courts, correspond
not to Art. 6 (1) but tc Art. 13 of the Cenvention. “hat
started in Bogota as a broad r»ight of access to courts was
narrowed down to the present Art., 13 {and Art. 5 (4)) where it
is dealt with specifically and explicitly; 1t is not,
according to the Government, covered generally and implicitly
by Art. 6 (1)731),

29. Thirdly, the United Kingdom Government, in drafting
constitutions For its dependencies (often toc give effect to
the provisions of the Convention), has consistently adcgpied
the narrswsr conssruction, Tor examnle, section 21 (3) of
the Independence Constitution of Xenya (2) provides that:

"Any court or other adjudicating authority prescribed by law
for the determinaticn of the existence or - extent of any civil
righkt or obligaticn shall be established by law and shall be
independent and impawrtial; and where proceedings for such z
determination arc instituted by any person before such a court
or other adjudicating authority, the case shall bes given z
fair hearing within e reasonable time". Xo provisicn is made
for the right of access to thz courts.

30. Turthermcre (%), in the Constitution of the Lkepublic of
Cyprus, in the draiting of which the United Hingdom Governmenty
played no part, the right of access to the ceurts is expressiy

7

S

(1) Counver-demorial, pp. w.r &, 435-64; Goldar
hearing. p. 50.
(2) Ceunter-lMemorizl, Annex 7, appendix.

(3) ZIvidem, Annex 7, nara. .
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and separately guaranteed by Art. 30 (1); the right to a fair
trial is guarantezd by Art. 20 (2) in terms identical with

£

irt., 6 (1)} of the Convention,

71. It is submitted that the wording of Art. 6 {1) is directed

only to the reguirements of a fair trial. I% 1p emphasised
that the phrgse is. “in the determination® not “ifox the
determination®, There is mention of a “"hearing®™ which isg

different from ‘access®™ and the exceptions are such as to
exclude persons “from &gll or part of the trisl®, Had a right
of access been intended, it would have been necessary +o
provide for excaptions to it, e.g. for immunities. In ths
french text, the term 'cause® suggests "suit at law", the term
"contestaticn® suggests ccntentious legsl proceedings and the
phrase "qui décidera’ iniplies only that, once a suit is on
foot, ‘it is for the couvrt to decide, For the textual analysis
of Art. 6 (1) the respondent Government rely, in their method
.cf interpretation, on Arts. 31, 32 and 33 of the Viennsa
Convention (1), '

32, It may also be noted that a right to "take proceedings”®

is specifically provided for in Art. 5 (4) and that the
expression is not repezted in Art. 6 (1). A comparison of
“Art. 5 (4) with Art. 6 (1) in the French text shows that
"recours" is used vo describe the process of invoking the
courts and this woxd is, significantly, not used in Art., 6 (1).

33. The provisions in Art. 6 (1) that deal with criminal
proceedings also support the contention that this varagraph

as & whole is concerned with the conduct of proce<edings
already instituted; ©both the English and the French texts
refer to proceedinge that have been instituted in some more or
less formal way. application 2257/64 (Soltikow v, Federal
Republic of Germeny), referred to by the applicant, does not
support the contrary view as, first, that complaint was
rejected for non-exhaustion of domestic remedies and, secondly,
as in any event proceedings had azlready been instituted.

24, The expression "within a reasonable time"” can only have
significance in relation to the date when proceedings are
instituted by & party to a civil dispute; it can hardly
refer to fthe time when the cause ¢f action arose since
proceedings relating to that cause of action may never be
instituted. i

35. Considering finally the contested part of Art. 6 (1) in
relation %o the regt of its text, two additional observations

were made by the Government (2) : first, that the text of
A
(1) Counter-Memorial, . r =, 63 ot sogq. nd
Annex 3. N

(2) Golder hearing, pp. 50-53, cf. Counter-Memorial,

2z, T9=00,
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the Article as a whole is concermed with matters rele
Judicial hearings =2ad is essentially concerned with n
cf procedure in a wide sense; secondly, that a special

ing
g
Soe

0r ot

=
.

n

==
protection is previded in the case ¢f a perscn charged with
a criminal offence (paras. (2) snd (3)) and it weuld be contrary
To this centext to give a civil »laintiff a more exiensive
right. There are detailed exceptions in the secend sentencs
of Art, 6 (1) ag regards vuplicity and it is astonishing that
such exceptions which would cobviously be nec¢essary (.z:. for
immunities, bankruptcy, minors, vexatious lisigants), i a
right of access in civil cases were included, should not have
been mentioned. The absence of such exceptions is therefore
not, as is submitited by the applicant (1), inconsistent with,
but it indeed supports, the Governmentis contention that no
such right of access exisis, If it did exist, it would be
reasonable to expect such agualifications as ere included in
respect of publicity. Finally, the absence of such a right
in otgefj?rticles is no basis for presuming its »resence in
Art, L.

(1) Memorial, parc. 7.
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C. ESTABLISHIRIR CF THI TACYS

36. It may be couserved that there is no substantial disagreemant
in the present case as to the facts relevant to the main issue
of interpretation. The applicant, while detained in prisor,
was refused permission to consult 2 solicitor with a view to
bringing prcceedings for defamation against a priscn officer,
The Government does not deny this nor that the applicant was
thus denied access to the courts. From his side the applicant
admits that.on the facts of the case he has no claim under

Art. 6 (1) (but s%ill may have under Art. 8) unless, as he
submits, this Article protects the general right of access to
courts. The prison officer had made a statemen:t on

25 October 1969, saying that he had been attacked by three
prisoners one of whom he knew by sight and whose name he thought
was Golder, The apriicant thought that this statement was
defamatory and that it might have an adverse effect upon his

. chences of obtazining varole and of being granted certain
privileges while in prison. On 5 November 1969 the prison
officer made a further statement gualifying the first statement.

'37. The applicani submits that the statement made on

25 October 1969 was clearly defamatory. The Government submit
that it was not clearly defamatory. Nevertheless, the
Government do not lay emphasis on this point because they
claim that, whether or not the statement was defamatory, it

was made on an occasion that was “privileged" and so could nos
have been the subject of an action for defamation. It

appears that the Inglish law of defamation recognises two

forms of privilegs: absolute privilege and qualified privilege.
The distinction between the two forms is that a statement made
on an occasion covered by absolute privilege can never form

the subject matter of an action. for defamation even if the
statement was mede in bad faitn. A person who makes &
defamatory statement on an occasion governed by qualified
privilege will have a good defence to an action for defamation
but only if he was not actuated by "malice™.

38. The Government submit that the statement made on

25 October 1969 may have been made on an occasion governed by
absolute privilege. If it was not made on an occasion
governed by absolute privilege, it was certainly covered by
qualified privilege and, as there was no indication of
malice, the prison officer would have had a complete defence
to any action for defamation brought against him.

29. The applicent adimits tha*t the occasion may have been
governed by quelified privilege but claims that this is not
certain and that in any case the prison officer might have
been actuated by "imalice® in the technical sense. The
applicant submits that the facts in this case deserved
further investigation and that the applicant had every
reason te wish to consult his solicitor with a view to
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determining his legal posi%ion. The applicant does not

claim {to know %o whkai corclusion = pronerly instructed lawyer
would have come, but submits that thers was ample justification
for proceeding rurther with the determination of his civil
right.

40. The Commigsion ccnziders that the only fzct which
remains to be esitablished is whether or not the applicant was
seeking the determination of a civil righ+. It is perhaps
arguable that, if the applicant had requested permission to
see & lawyer abocut a claim which was totally absurd or a
figment of his imagination, then a refusal by the authorities
to allow him to consult g lawyer would not have been an
interference with the determination of one ¢f his civil
rights. whether absurd or clearly frivolous claims raised,
€.g. in bad faith, could be disregarded, does not, however,
need to be decided here, The statement made by the prison
officer on 25 October 196G could well be interpreted as
defamatory. It is not necessary to decide whether it was
priaa facie defamatory. ¥hether or not the defence of
privilege would be oper to *he prison oificer and vhether cor not
such a defence would succeed, is a question which it is not
possible for the Commission to decide. These are clearly
matters which should be examined by Inglish lawyers or the:
English courte. The Commission is satisfied that the facts
that have been presented to it raise the issue of the
existence of a "civil right" and +that +the applicant was
justified in requesting that his right be "determined®.

in this context the Commission refers to its decision -
of 8 March 1968 ir applicetion Ho, 808/60 (1) where it said (2):
“whereas the right to ericy = good reputation and the right
to have determined before a2 tribunal the Justification of
attacks upon such reputation must be considered to be civil
rights within the meaning of Article 6, paragraph (1) of the
Convention®, :

in the Commission’s opinion, therefcre, it is irrelevant
fer the present purpose whether +the avplicant in such a suit
at law would succeed or lose. it is sufficient to establish
as a fact that the court would be called upon to determine
the existence or non-existence cf g civil right.

-1
[N}

(1)
(2)

o=
o
6)]
ot

riz, Yearbcok 5, p. 103,

£, ko
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Rl
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D. OPINION OF THZ COMMISSICH

Introduction

41. The Commission first recalls its earlier observaticn (1)
that the gquesition whether &rt. 6 (1) of the Conventicn
guarantees the right of access to the courts has never been
expressly decided. *is is an important issue concerning the
interpretation of the Convention. In the practice of the

" Commission and Court of Hummn Rights, certain assumptions
relevant to this issue noy be identified and undoubtedly carry
some weight. (3elow, varzs. 72-79). Howewver, o5 the present
stage there ic no sufficiently settled practice as would make
superflucue an examination of the various other elements of
interrretation discussed by the Parties in the present case,
<ndeed, for the first time 211 these other elements have been
brought foirward and examined, The Commission cannct feel
bound by gbiter dicts or assumptions expressed in earlier
practice where otner issuss concerning Art. 6 {1) have been
paramount anc degigivs, Tt ig therefore first going %o
eXamine these other eliements. '

42. The main probler of interpretation has been well defined
by the Farties in their written and oral submissions-

Does Art. 6 (1) - within its field of application (2) - erant &
rignt of access to courtg, cr does it only lav down procedural
guarantees zpplicacleé to proceedings once they have pegun?

i the former is the case, further guestions of interpretvation
arise concerning the scope 2rd content of such a right (7).

; :
(%) Srg¢ the Commissisn's decision of 16 December 197G'/'
Coonthe cérmiseivility of applicotion Mo. 4118/57.
Lnechfl v, Unito? Hinsdon, Chlloction o8 Doni- .o,
721, 38, 7. 43, 'rd it gecision of 30 karch 137a
on Whe olzispibility oF the precont cpnlic stien,
spponéix I to this roport.

-

{2) The problem of defining its field of application
Tigures prominenily in- the practice of the Commiscion
and Court, It 21lso appears in the travaux
préparatoires, whicht however, only indirectly affect

= Yl
the present protlem (see helow paras. 61 and 62).
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If the latter is the case, the Centracting Fariies.zre not

rezquired under the Convention ¢ »rovidz for =zuch asccess and
this is laft S0 ve Jeterminced Freely under thelr ouwn law 1.
This main protlen concerng & pure auestion ol law
chviously ar iuzportant matier of nrinciple, on which The
particular facte of this case revc nc bearing (2

=1
~

4%, A right of access to courts is not explicitly stated in
Art, 6 (1). Pt the eapclicant contends that it clearly
follows from thne vording in its proper context. Ee zlso

relies on the purpose 2xd object of the Cornvention and
maintains that this right is furiher confirmed by & correct
appreciation of its drafting history. The Government,
however, in reacning a different conclusion relies on the same
elements, althouzh on the bhasis of a different araliysis,

taking them in another crder and giving them a different weight
and emphasis. '

The Commission zzrees that in the cheice of interypretation

it is impcrtant to approach the task in the right perspective (3)

tut notes that it is disputed between the Fartics as to wnat
precisely this »ight perrpective 1s.

Principies of internretaticon

44. The Commission considers that the case requires a trief
examination as t¢ whaei principles of interpretation are
applicable to the European Convention on Human Righis. Both
the respondent Government and the -apvlicant have invcked the
articles in the Vienna Convention on Irnterpretation ol
Treaties (4), although they have drawn different conclusiocns
from those articles,. They have also invoked other general
guidelines. -

The Commission observes that the rather general
provisicns of the Viemna articles could be regarded as an
expression of -customery law and general principles rescognisead
by nations, including the Contracving Parties to the N
Eurcoean Convention. Tor the limited guidance ¢one may find
in these provisions, it is therefore not material whether thie
Vierma Convention is in force Ffor the Contracting Farties, in

!

S

(1) Reservation must here be made for other obligations under

international 1aw, e.g. other treaties providing for a
more or less general right of access, cT. Gevernment
submissSione, avove para. 21, sné the Comzission's cpinion

telow para. 69
(2) Counsel fcr the applicant, Golder hearing, p. Y

vl

(3) Counsgel fcr the Scvernment, Golder hearing, ». 27.

(4) Counter-lYemorisl, para. 63, Golder hearing, pp. 10
and 13. - Zpe s
and para. Zrx.{overnmcnit),
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particular the United Kingdom. The cuestion of applying thesse
snG other commoniy inveired prineinles of treaty internreiation
to the Human Rights Convention should, however, be answersd
only after taking into sccount the special nature of this

Convention.

In the Commission's opinion the object of the internationsl
application of the Convention is to interpret its provisions
objectively (1), and no% to interpret the Convention by reference
to what may have been the understanding of one Party at the
time of its ratificciicn, Furtherrore, whatever may be the
case as regards en ordinsry internationszl treaty, both tre
Commission and the Court, wherever they have expressed an
opinion on this general point, have stated that the provisions
of the Convention should not be interpreted restrictively so
as to prevent its aims ond objects being achieved (2).

/
WA
(1) “... %he cbligeticns undertalten by the High Contracting
Parties in the Convention are essentially of an objective
character, teing designed rather to protect the fundamental
rights of individual human beings from infringement by any
of the High Conitracting Parties than to create subjective
and reciprocal rights for the High Contracting Parties
themselves®.  Application ¥o. 788/60, Austria v. Italy,
Yearbool: 4, o, 116 =zt p. 140.

(2) ‘"Temhoff’ case

“Given that it /The Convention/ -is a law-making treaty,
it is alsc necessary to seek the interpretation that is
most appropriate in order to rezlise the zim and schieve
the object of the treaty, not that which would restrict
to the greztest possible degree the obligations undertaken
by the Parties®. (Judgment of the Court, nars. 8).

“The Court considers that the genersl aim set for
themselves by the Contracting Farties through the medium
of the Zuropean Convention on Human Rights, was t0 provide
effective protection of fundamental human rights, and this,
without doubt not only because of the historical context
in which the Convention was concluded, but also of the
social 2nd technical developments in our age which offer
to States considerable possibilities for regulating the
exercise 0of these rights. The Convention therefore
implied a just balance between the protection of the
general interest of the community and the respect due o
fundamental humen rights while attaching pazticular
imporgance to the latter®. (Judgment of the Court,

B 32-
./
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45. The Commission, in considering this question of inter-
pretation, in accordsnce with the "gemnersl rule® in Art, 31 of
the Vienpa Comvention, vill first excmine the ordinary mesning
of the wording of Art. 6 (+) ir its rrocer context, corbined
with the obgcct and purpose of the Convention. % is only
cn the basis of its opinion in 1119 respect that it vill nexs
take account of ““ngHEPta“V means of interpretation, namely
the travaux prépurat01rec and other human rights instruments
iich have beean invokesd, with the otjiect of sssessing their
effect on its preliminary opinion on the ordinary meaning of
drt. 6 (1), The Commission will finelly consider vwhat is the
relation of i%ts ovn and the Court’s jurisprudence to this
preliminary opinion, :

46. Before beginning this examination, it should first be
observed that, according to frw., 22 of the Vienra Convention,
prepzratory works cre only supplementary means to which recourse
ray be had {a) to confirm the neaning resulting from the
application of the “generel wule”, (L) to determine the meaning
when this rile 1n"ves it smbiguous or obscure, or (c) to

correct a manifestly absurd or wnreasonable result but, in the
Commission s reading of Art. %2, not to depart from the result
o the. upplﬂcatﬂor c¥ the generzl rile in cotlier cases.

Alternetives (a) and (c) do not seem epplicable kera.  As
will be considered more fully below, the Commissiorn canrot admit
that the application of the 'general rule” in Lrt. 31 of ths
Vienna Convention gives beyond doubt o meaning which could
positively ve confirmed by recourse to supblemert“"' _ngans,

including preparatory work, 2s Art. 32 indicates. Zven less
18 there a cueotior of eny of the conitcnding intervretetionc

1¢ﬂd1ng to =& sult so menifestly absurd or unreascnablc thot
i%s ghould be corrected Dy recourse to such mezans.

In considering whethzr alternative (b) is apnlicabiec i
whether therefore the preporatory woris should be relied Uunon
in order to Getermire the meaning, the Commission apporonti;
must decide whether the argusents drawn from thes wording =il

S

(2) cont.

Delcourt Case

In a democratic gsociety viithin the meaning of the
Convention, the right to a fair administration of iustice
holds such a pr041nent vlace that a restrictive inter-
pretation of Art., & {1) would 2ot correspond to the ailm
end the purpsse of that vrovision kc,c, nutatis ﬁutgndls,

T.oos

the “fenhoifl ;ud ent of 27 June 1962, 'is 3o the Lau’,
para. 8).° (Judgment of the Court, para. 25.)
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context of Art, 6 (1), in particular in relation to the
preanble and other provisions of the Conventicn such as

Art. 13, leave the result more or less ambigucus or chscurs.
Further, if altermative (b) is applicable, it also remcine
to.be decided how conclusive the preparatory work really is,
in particular whether the alleged distinction between, on the
one hand, a right to a fair trial during proceedings which have
been commenced and, on the other hand, provisions for access
or recourse to a tribunal,; was really intended in the

European Convention. This is a distinction of some subtlety.
If o3 tinmes it moy hove been intenticnclly drown within e
United Nations, it is not clear whether such distincticn is
reflected in the corresponding provisions of the European
Convention and, if so, whether such distinction in this
~context was intentional. '

The Commission therefore in order to decide the guestion
of the applicability of alternative (b) will first examine
the ordinary meaning and context of Art. 6 (1).

The ordinary meaning: its context,_purpdse, etc.

47. 1In law, as elsewhere, single words usually cannot be
interpreted in isolation, Only the sentences in which they
ccecur convey meaning, legal or otherwise, and one sentence
must always, in order to be properly understood, be seen in
its context. The sentence is only a fragment interacting
with other sentences, L

The relevant context of a legal provision is not limited
to the section cxr article in which it occurs. As regards
treaties the Vienna Conventicn defines the context in more
detail. By way of comparison it may be observed thet for
the interpretation of a provision in national legislation the
whole existing body of legislation, and nct only the _
particular act, is sometimes the relevant context, = This is
80 at least as far as cne may gssume that the legislator was
not unaware of the existing legislation other than that with
which he -was concerned, In defining the context of a treaty
the -Vienna Convention {(Art., 31) tazkes into account the special
nature of inter-State relations where the subjects, being the
States, are only bound by written law to which they have
given their consent,. Besides the ordinary meaning of the
terms in their context this general rule under Art. 31 also
refers to the object and purnose of the treaty.

The Commission adopts the same approach. In examining
the meaning of Ar%. 6 (i), the text, or wording, therefore
may only serve zg a point of departure and the Commission 1is
inevitably led o look beyond that point before drawing

any conclusion.

/-
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The text itg: 17

48, I{ is nov said in Art. 6 {!) in terms that therc shzll he

& right of accesz +to courts. apperently, however, it has often
been read in this way altnough without much rsflection. Such

a reading appears 1o the Commission to be quite understandsable.
In effect, whether one relies on the English or the TFrench texts,
such a reading may be said to be & naturzl one. Upon reflecvion,
however, it must probably be 2dmitted that there mzy be some
doubts concerning the ‘ordinery® sense cof the text in both
languages. Indeed, the Commission considers that the reading
into the Article of = right of access to courts probably cannot
be arrived at on.purely linguistic grounds to the exclusion of
other possible interpretations encd, in particulzr, the way it

is interpreted by the respondent Government.

49. But this situaticn is not unique. lVere often than not,
what is read into legal texts as their ‘“naturs]” or ‘ordinaryd
meaning goes beyond the purely iinguistic apprecistion which

is based on the text itsel? and nothing else. “hen faced with
legzl texts, even: the simplest ones, both laymen =znd lawyers
consciously or unconsciously are applying the pragmatisnm
popularly calied "common sense'. This means a2 sense of
purpose and ceonsistency with the Tactuzl and legel background
which, in the case of lawyers, cre assisted by their professional
skill. Therefore & pragmatic, as distinct Trom = merely
linguistic, interpretation is always set in motion from the
very outset. '

50. The tex’ in question is = complex ons, The déispute which
hegs now arisen, more ilhan twenty years after this texi came
into being, shows that & simple reading is not even sufficient
to discaver, much lesas sevtle, such a point as the present one.
Otherwise, the nrobier vould have Leen put sguarely, and
probably sclved, Long agd.

The Commission is therefore L und to recognise that, in
the determination of the meaning of the disputed w»oint, an
assessment of the tontext, object and vurpose ¢f the Convention
cannot be left aside. lMoreover, subjective appreciations easily
also enter into this process and cannot be considered completely
extraneous to the task. ~hat is given =zs the “natural® and
"ordinary" meaning of the text, is often influenced by a
particular way of reading wvhich supports the result one wants
to reach for other reasons. Vhat one "finds" in 2 text often
depends on what one is leooking for. Conscious of this, the
Commission mslzes the following observetions. .

51. In the French text Art. & (1) appears to suggest that =
right of 2ccess to the courts is intended. However, the usec
of the term ~czuce” is no% conclusive since it may be used as
a technical term (case penaing before the courts).  Zgually,
the term “qui décidera™ is nof ccnclusive since is Goes not

e
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necessarily imply e right to have the case determined. But
the onmeninz woris of the Trench toriy, "Toute. parocriie A Groit
2 CE QuU& B e2usSe soit cutendue’ suggests that it is w0t
intended to 1imit Art. & (1) %o proceedings slresdy instituted.

If such = limitotion had heer inscnded, o different sioucture
of 4rt. 4 {1) weuld have beern expected. The french texs
appears to suggest, in effect, thet everyone is entitlcd to_a

hearing cof his claim, vherever thérs is o disnute oS 10 1is

civil righis and obligations.

52. The Inglich texi is less cle=r. The Governmment emphesise
the phrase “in the determination®. But there seems no reoson
why this should be token to mean only in the judicial Lrocess;
it is just as natural to take this vhrase to mear “whereverx

his ecivil rights and obligations are being determined’. This
reading of the text would mean that civil righis and obligations
under the Convention must in principle be justiciable and not
only subject to other procedures of determination, e.g.
edministrative proceedings. The fzct that the text treats

them together with criminal charges confirms +this resding in

the Commission‘s view. Certainly, the access to courts is

not necessarily given effect to in the same way in the two kinds
of proceedings. In the case of a criminzl charge access 4o
courts in soune countries may onlv be claimed indirectly by

the individual himself; the determination of the charge by a
court mey Jdepend on whether the prosecution authorities maintain
it or not, and ncrmelly it is for them to commence the
proceedings. On the cther hand, to have a civil right or
obligation detcrmined positive action 'is normelly taken by the
plaintiff himself by suing.the other party. The principle of
justiciability, howvever, in the view of the Commission is not
-affected by shies difference.

53. TIor these rcasons the Commission finde that the reading
of both the English znd the French fexts together justifies
the interpretation that there is a right of access tco the
courts combined, of courss; with the rcquirements of Art. 6 (1)
concerning the judicial procedure. Thesge procedural
requirements by themselves are not sufficient to establish the
full raison d'%tre of iLxt. 6 (1); +they simply represent
elementary guaranteces cxactly such as distinguish judieial
procedures from other wave of determining the legal position
of the individual, It is these requirements, comoined with
access, which are the c¢ssence of the rule of law. The
procedural guarentees would meen considerably less if a right
of access to them were not part of the meaning of Art. 6 {1).

The Commission observes that this reading., as suggested
earlier, Ifrom tThe outset is a pregmatic one. Tt rzmeins to
be seen i i+ is sustz2insd by the context in the light of the
object and purncse of the Convention. Therefore, the
Commission, wefore determining the meaning of Art. 6 (1) hes
to look beyond these preliminary observations rclating to the
text itself,

.
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The context, ohject and purncse

54. In Giscussing the context of the Convention as = whole,
the Farties nave emphasised Gifferen® aspects and introduced
various analyses and distinctions. The Ccmmissicil wishes o
indicate its own anprcach, referring to the position of the
Parties wherever {this is called for. '

The imnediate context of the disputed vrovision concerning
civil rights and obligations, i.e. the rest of Art. 6, has
already to somz extent been +taken into account above. The
requirements of a “fair and public hearing' etec., confirm the
idea of the rule of law. This idez, in the Commission's
view, cannoi be separated from the idea of access to the
courts and the guaraentees which court proceedings offer in
the determination of a personis legal position within the
scope of the Article, The wider context of the Convention
itself nowhers else .offers = similar basis for meeting this
reguirement of the idea of the rule of law which, according
to its Preamble, is one of the main objects and purncses of
the Convention,. It is therefore naturzl to understand the
whole context of *the Convention as confirming that the
justiciability of civil righte and obligations is guaranteed
by & right of access to couris.

The limitations on publicity permitted in Art. & (1),
as well as the Following paragravhs relating to the position
of everyone charged with a criminal offence, do not seem to
alter this picture. It is true, as observed by the respondent
Government, that the immediate context referred to herc
relates to the conduct of judicial proceedings but these
guarantees become meaningful only vhen this process is
cbiligatory to the extent suggested by the scope of Art., 6 (1).

55. If, on the other hand, Art. 6 (1) is concerned only with
the conduct of proceedings, the consequence might be that

there would be no obligation under the Convention to have any
courts at all in civil metters. Howewer, this interpretation
would not only mean that such an obligstion was missing, but
also entail the possibility of a serious encroachment on

rights of a “eivil® nature by refusing individuals, perhaps
large groups, access to the existing courts. And on the

other hand, once they had obtained access to the court, they
would afterwards have important guarantees under the Convention.
As argued on bekalf of the applicant, it would be astonishing
if the moment of initroduction of a lawsuit should make such

a vital difference,. The Zommission cannot but find it
unreasonable to adopt an interpretation lezding t5 such results.
56. The Commiscsion does not agrec with ancother argument

which also pumporis to be drawn Ly ths respondent Governnent
from the context. According to this zrgument the present

issue is pre-empted by other articles of the Convention,

/e
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notabkly Aits. 5 (4) =2nd 173. These Articles, so thz argument
goes; provide =xpressly and specifically for a linited access
to courts or for similar remedies, and 1t would be inconsistent
with the drafting pattern of the Convention teo add, impliedly
and generally, a right of access inio Art. 6 (1)(1). In <whe
Commission's view, hovwever, the nature of these srticles is
different. Arts. 5 (4) and 15 are applicable to other rights
specifically mentioned in the Convention.

The civil rights referred to in Art. 6 (1) are themselves
not, indezd, otherwise specified or granted substartial
protection under the Convention (2).

57. The Commission does not share the view that the finding
of a right of access %o courts in Art. 6 (1) amounte to giving
"the Article an "extended" meaning,; where this term is taken 1o
mean an interpretation going beyond the ordinary meaning with
due regard to conitext and purpose. It has alreacy been shown
that this meaning is supported by the text itselif in both
languages, although perhaps more clearly in the French text
than in the Inglish version and, since the meaning cammot, and
should not, be determined without recourse to the context,
object and purpose of the Convention, the Commission seces no
difficulty in retaining the meaning as already derived ifrom the
text itself. ‘hether it be considered as explicit, imnlica

or inherent, does not seem to matter very much, given the
nature of the process of interpretation as carlier descrived.
Should there be any doubt or ambiguity on this pecint, however,
the Commission accepts the position of the applicant that the
"extended® meaning should be preferred to the "restricted™ one
put forward by the Government. The decisive consideration here
must be that the overriding function of this Convention is to
rrotect the rights of the individual and not to ley dJdown as
between States mutual obligations which are to be restrictively
interpreted having regard to the sovereignty of these States.
On the contresry, the role of the Convention and the function
of its interpretation is to make the protection of the
individual effective, It is true that it represents only the
"first steps® for the enforcement of human rights as the
Preamble says. But this fact cannot be relied upon to  justify
restrictive interpretations running centrary to itvs overall

purpose.
e

(1} Golder hearing, pp. 44-50; cf. Counter-Memorial,
para. 38 where the Govermment to a large extent also-
relies on the drafting history of various instruments
(ahove, summary of submissions of the Governrent,
paras. 22-26). :

(2) Cf. also the distinction made between right and remedy
by counsel for the applicant, Golder hearing, .pp. 18-19
(above, swmmary of submissions of the applicant,
paras. T-3).
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58. If &rt. & (1) does guarante: the right of zccsss to ths

courts, the congecuences zre that (sub?ect to the probler of

"inherent linisations®, below, part 1I) all nperscns have the
e

righkt of access and that cervoin distincetions in thisg respoced
between differeny categories of persons nmight raise a auestion
under Art. 14 in combination with Art. 6 (1). It is probable
that applying this inturpretation to the legal sysiems of tho
States Parties tc the Convention would not, generally speeking,
make substantial changes necessary. It seems certain that
all these States, inciuling the United Xingdom, rccegnisc the
right of access as a general princivle and the gquestion would
therefore only be one of the scope of this right. In this
respect there are limitations in the Convention itself. In
particular, there is an important limitation in the term
"civil rights and obligations™. The interpretation of this
term excludes large arezs of administrative proceedings from
the right to judicial review as the case-law of the Commission
and Court has shown (1). fext, there is the guestion of
what, more exactly, the right of access to courts neans. It
docs nct have to mean that the court must always pronounce on
the merits of the clain; immuniity, prescription, etc., may
be grounds for not doing so. Hor does it have to nean *hat
the court cammnot deny jurisdiction (e.g. ratione materiae or
ratione loci), o that the e¢Xercise of the right of access must
be unconditional (belov:, part II). If, as suggested below
(part II, para. 100), Art. G (1) does not guarantesc the right
to a final determinaticn on the merits but does guarantee the
right to & ccurt hearing, its consequences do not scem to go
far beyond the present practico of States Parties to the
Convention. o

59. The 2bove considerations conceming both the terms of

Art, € (1) in its context and the object and purposz of the
Convention, together with the view of the Commission of wnet

is regsonable in regard to the consequences of the alternatives
before it, have so far led the Commission to conciude tThat it
is the naturzl interoretation of Art. 6 (1) that it guarantees
a right of access to courss. This conclusion has, in the
Commission's view, 2 positive basis in all the elements of
interpretation referred to zhbove,

60. * According to the principles of interpretation of the
Viennza Convention, therc would perhaps be no need to go further
as the result to which the Commission has arrived cannot
possibly be regarded as so manifestly absurd or unreasonzble

as to justify the application of zlternative (c) referred %o
above Epara. £6) and thersby nccessitate recourse to
supplementary means of interpretation. But if, agsinst the
view of the Commission, any ambiguity or obscurity should bve
held to remain as to this intervretation, an exazmination cf

e

’

(1) Applications Tlos. %435-3438/67, W.X.Y., and Z. v. United
Kingdom, Yearbool: 11, pp. 562 (602—6045; 3798/68,,
%hurgh 2f X. v. United Kingdom, Yearbook 12, pp. 306

316). -
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such supplementary means could, in principie, become dscisive
only if it vere found to lead to a contrary result. These
supplementary means of intarpreietion mey, therciore, dezerve
an examination vo sec¢ if thev contradict this meaning. They
have been very broaldly dealt with by the partics, in pariicular
by the respondent Government. The Commission therefore now
turns to the sunplementary means of intcrpretation and, in

the first place, the travaux préparatoires.

Travaux préparzatoires

v

61. It appears that those who drafted the Cenvention did not
consider the question of the right of access to the courts and
nor was it mentioned during the discussions 'in the Consultative
Assembly.

The first draft produced by the Committee of Experts simply
reproduced Art. 10 of the Universal Declzration of Human Rightz
as it stands; <thus not even the word “ecivil® figured therein.

Daring its second meeting in March 1950, the Committee of
Experts adopted a formula similar to that of Art. 135 (later
Art. 14) of the draft International Covenant of Human Rights.
The French version contained the phrase "de caractére civil®
although the Engliish version referred to "in 2 suit at law’.

It was in fact a2t the last minute that the expression
"rights and obligations in a suit at law" was replaced in the
English text by Feivil rights and obligations®, There are no
official documents stating the reasons for such = modification
but it was probably inspired by the wish to bring the two
official texts into line.

- If the expression “rights and obligations in & suit at law®
had been rctained in the final text, it might have been
arguable, on the basis of the ordinary meaning of the words, -
that Art. 6 (1) should be construed in the narrower sense,

i.e. confined to cases which are already pending. But even
this hypothetical inference is doubtful. And in any case the
text of Art. 6 (1) in its present form is different, and if
any argument ot all is to be drawn from the change in the text
it is an argument against the view that Art. 6 only deals with
procedure. : ' '

62. Neither the gtudy of the history of the Convention itself,
nor the texts and travaux préparatoires of related provisions
in the United Mations instruments to which refcrence has becn
made, contein enything whichk in the Commission's opinion
contradicts the interpretation arrived at above (para. 59).

do.

¢_Importange of oblicy tresties il practices

T » Y0 suppory intn Jiatinctlion Lotwowon S
aring ond the »izhd to cecess To courts, as hoeing a
blighed ore in international law, the Government

./
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alsc refer to commercial treaties which separately guarantec
the right of access. However, these treaties have a specizl
purpose, namely to guarantee the right of access to the courts
of a State by The naticnzls or another State con the same terms
as its own nationals. They cdo not, in themselves, seem to be
particularly relevant. The Eurcpean Convention on Lstablishment
seeks to achlieve the same purpose on a European level.
Therefore, the Government argue (1) that it would not have been
necessary for the right of access to be guaranteed by this
Convention or by the draft Zuropean Convention on the Legzal
Status of Migrant tiorkers, if the Convention on Human Rights
conferred a right of access in all cases. In the opinion of
the Commission, however, this argument is misconceived since
the guarentee of the right of access in Art. & (1) of the
Convention on Humen Rights concerns only "eivil rights and
obligetions", while the provisions of the Conventions guoted

by the Government arc wider in their scope.

64. The colonial and independence censtitutions referred o

by the respondent Government, demonstrate only that the United
Kingdom in its unilatceral practice has vplaced the narrower
interpretation on Art., 6 (1). As to the argument drawn by the
respondent Government From the Constitution of Cyprus it is at
best inconclusive because the circumstances surrounding the
drafting of this Constitution mey cxplain the special mention
of the right of zccess (2). These are more or less extraneous
matters and the points made in respect of them arc not )
sufficiently reclevant to affect the opinion of the Couriission,

Jurisprudence of the Jouwilssioln

65. It is truc, as nas tecn szid abuve, Tthat the »droblem hac
never been dealt with as such by the organs of the Convention.
It is nevertheless possible to conclude from the Commission's
jurisprudence that it has already impliedly followeld the course
now suggested.

66. For example, thc Commission was clearly including in its
reasoning the idee that Art. 6 (1) guarantees the right of
access to a tribumal, while assuming that it could normelly be
rencunced, whenn it decided that a written agreement to take a
particular matier to arbitration might be contrary toc the
Convention if i% was signed under duress (cf. Application

No. 1197/61, Yearbock 5, p. 97).

67. In the samc way, bthe Commission decided that the existence
of a time-limit, within which a2 claim had to be lodged, was not
incompatible with irt. 6 (1) becausc it only interfered with
access to the courts aftcr a cortain date (cf. applicstion

No. 4045/69, Collecction of Decisions 34, p. 35-36. "

S

(1) Counter-liemorizl, peras. 35-36,

(2) Cf. Counter-liemorisl, para. 56 in fine.
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68. In a series of cases whe
in some depth the noticn o

re the Commission has considered

I "civil rights and obligzations", it
has assumed, without expressly so stating, that Art. 6 (1) does
guarantee the rignt of zccess to the courts: see in particular
Nos, 34%5-3433/67 (W., X,, Y., Z. v. United XKingdom:
Yearbook , p. 562); 3651/68 (Shinder v. United Kingdom:
Collection of Decisions, Vol. 31, p. 72).

69. It is, however, in its renort of 19 Merch 1970 on the
merits of applicaticn No. 2614/65 (Ringeisen v. Austria) that
the Commission has cleerly implied that Art. 6 (1) provided
for a right of sccess to the courts. :

Ringeiser, an Austrian citizen, who wes a rezal estate and
insurance agent, wss arrezted in Austria in 1962 on suspicion
of fraudulent property dealings and detained in prison. He
stated that he had intended to buy certain property, divide it
up in plots and sell it, but had subsegquently been unzable to
transfer to the proposed purchasers the titles of the various
plots.. The reason for this was that the Agriculitursl Commission,
whose approval is required under Austriasn law for such
transactions, had refused o 2pprove the contract of sale under
which he himself had originaslly acquired the properties
concerned., Ringeisen appealed 1o the Constitutional Cours
denouncing the lack of impartiality of the members of the
Agricultural Commission and the allsgedly obvious
arbitrariness in their decision. - The Constitutional Court
rejected his a2ppeel on.27. Scptember 1965. ~ In his epnlication
to the Commission Ringeisen alleged that he was refused "right
of access to the courts" guaranteed =zccording to him undox
Art. 6 (1). : :

70 on 18 July 19368, -the Commission declared this comrluint
admissible (Yearbook 11, ». 265). In its report th:. Coumicsion
set out (peras. 131 on ». 62) the particuler roints <t I.suc
under Art. 6 (1) upon which it was called to-d=cide:

"(1) whether or not the proceedings for the epproval of
the sale of resl property under the Act relating to the
Lpproval of Transactions concerning Acriculture and
Forestry Land of Upper Austria can be considered as
involving the 'determination of a civil right' within
the meaning of Article 6, psragraph (1), of the

. Convention?

(2) if so, whether or not the spplicant hed access 0
a_'tribunal' within the meaning of that provisiorn
[underlining to be found in the report, para. 131/

(z) Dby having his case examined by. the Real Property
Sales Commissiors set up under the above Act, or

(0) by having the possibility of & comstitutional
appeal to the Ceonstitutional Court?

./
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(3) whether or not the applicant had a hearing on his
ellegations of bias on the part of certain members of the
Regional Real Property Sales Commission of Ling?F

By a majority of 7 votes ageinst 5 votes the Commission
found that Ringeisen's complaint was not a guestion of
"determination of his civil rights and obligations" (paras. 142,
pp. 70-73), However, in its opinion the Commission stated
that, if the gquestion whether +the proceedings concerned did
involve the determination of a civil right was answered in the
affirmativer

"it follows that an independent and impartial tribunal
should have determined whether or not the applicant should
be allowecd to buy the plots of land, and in determining
this issue the tribunal should have observed the '
procedural safeguards provided for by Article 6, paragraph (1).%

71. The Commission in using the words "should have determined®
was thus apparently of the opinion that irt. 6 (1) not only
guaranteed the prodecural safeguards referred to but guaranteed
also the right to have the issue determined by an independent
and impartiel tribunzl. In other words the Commission saw in
Art. 6 (1) an Pinstitutional?® element. .The above—cited

phrase seems to be all the more important becausc it was in no
way indispensable; normelly, the Commission's decisions and
opinions in similar cases conclude that Art. 6 (1) is simply
inapplicable and do not contain obiter dicta as -the above.

72. The five members of the minority considered in their
dissenting opinion (para, 143, pp. 74-76) that there had been
a violation of irt. 6 (1). In their collective opinion they
also relicecd, as did the majority, on a "right to a judicial
contrcl™, It appears, thcrefore, that the Commission
unanimously accented in that case the existence of a right of
access to the court. The judgment of the European Court of
Auman Rights in the Ringeisen case does not seem to have any
bearing on this issue.

Conclusion

73. The Commission, having had regard to all the eléments of
interpretation, including in particular the ordinary meaning
of Art. 6 (1) in the English and French texts and the

objects and purposes of the Convention and of Art. 6 itself,
is unanimously of the opinion that Art. 6 (1) of the
Conveniion guarantees a right of access to the courts.
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IT. WHETHZR 4RT. € IS SUBJHECT TO ANY INYERERT LIMITATIONS
APFLICASLE 157 THL rroSkhay CASE - o

A, SUBHTSSIONS JOF THE APPLICALY

. The epvlicant subaisted (1) that there was under %he
onvention no generel restriction or limitation preventing
onvicted prisoners from invoking the rights guarsnteed by
Art, 6 (1) (or Art. 8 (1)) of the Convention. It waz clear
thet there wzs no express general restriction. If, therefore,
& general restriction were to exist, it would, of necessity,

te an impiied or inherent restriction. According to the
applicant, no such implicetion could nroperly e found o
exist,.

7
A
(¥
C

75. It was clear that the draftsmen of the Convention hzd
insertved svecilic restrictions spplicable to certsin srticles,
and zlgo general restrictions (Arts. 15, 16 znd 17) to covear
special circumstances. Some of the specific restriciions
showed tha’t the draftsmen had taken account of the mosition of
convicted prisoners, as demonstrated by Art. 5. It vas a
rule of law, as well s oY reason and good sense that, when
restrictions or exceptions were expressly deslt with in a vext,
there was no roem for further restrictions by implicstion.

7¢. Furthermore, .rt. 18 of the Convention made it clear that
the application of restrictions should be carefully delimited.
It required thet the veruitted restrictions should not be
applied Tor any purpose other than those for which they had
been prescribed. Art. 18 wes a conclusive argument ageinst
the exictence cf implied restrictions of any sort hLecausz it
would not be possible to formulate the purpvose of any such
implied. restriction. £ny "mergin of eppreciaticn® left to =
High Contracting Party must fzll within the express
resvricvions relevant %o speciiic articles.

7T. Further, Art. 15 provides expressly a very limited fcxm of
circumscribing the various freedoms; the introduction of

other restrictions through interpretation should not be accepted.
The judgment of the Buropesn Court of Human Rights in the
"Vagrancy" cases (paras. 21-93 of the judement) strengthened

the argument that the Convention contained no implied
‘limitations (2).

78. The caze law of the Commission was not against this
argumegt (3). A11 the cases invoked by the Government are
reconcileble with it on the basis either of the aspecific

e

(1} Golder hearing, pp. 23-24, referring to Kaechtl
hezring, pp. 26-3%4,

Knechtl hearing, p. 129,

(%) Golder hearing, p. 24, cf. further Xnechtl hearing,
Pp. 31-=%33.
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restrictions contsinesd in <he zrticles or of thc Dorticulgr
facte vhich were before ilhe Ceommizeion. The Governmsnt 2d
suggested thet an unrestricsed right 07 socess 1o The covrss
for =211 perscns in Jdeiantiosn would lesd tc chmos &£9d to o
oregkdown in prison discinline, The gpplicent submiticd that
this was fzllacious, Ars. 6 (1) @id not give an unfestered
right of access. It referred to the determiurtion o7 =
person's Ucivil rights". Airt, 6 (1) could snly ve invoked if
thiere were som= sembl:znce of a bone fide claiwm, - Scrondly,
there were built-in safeguzrds in the bnglish systam. The

d
courts had a procedure Tour striking out vexstiocus, hopelsss or
scendalous claims. Thirdly, = potentizl litigsnt would
normally need to obtain legal 2ié which he would neot get in a
hopeless case and, even if he could afford *o Dy & lewyer out
of his own funds, the lawyer woulé refuse to take & case which
offered no prospect of succese (1).

79, The =2oolicant admitted thet pdhysical confingmen? aftep
conviction must involve losz of some of those linerties enjovsd
by others who were free. But he did nct sgree that ou this
basis he should be denieé sccess to the courts in order tc
determine his civil rights arising particularly out of incid
occurring during the period of his detentiorn (2). I% could
not (%) he accepted that Art. 5 vwas 2 sufficient vasis for
implying restrictions in other articles such as Art. 6.

80. But, even supposing that the 2povlicant was wronz on this
point zud theat Art. 6 (1) did contain an inherent restriction,
1t was for the Goverzment %o chow that the present Iscisz Zell

within such restriction. There was no doubt that the
Statement of the vrison officer made on 25 October 1G85 -z
aefamctory, There wes no doubt Shat it was net truc.

Although it was open to the defendant to establish the 9z ionces
of cualified privilege an? zlthough it zvpesrved not imonst.iiv
that the defence would succeed, it wes necessery that he gi- 15
"establich" it. It was zlso possible that the applicont
might tring an action for wrongivl detention rather then Tor
defamation. The wisdom of such = course he could not Jeciuys
for himself, It would be for his sclicitor to ~dvise hir.

./

(1) Knechtl Memorial, parz. 720, which was aprarently also
relied on in the Goidasr case.

Cvm
1

(2) E'-"It-.‘:‘ori-.".IL, pareaz. 11-17%,

(3) See 2 statement by counsel in the Xnechtl hearing,
P. 128 which seems %0 have heen implicitly relied on
0 in the Golder case.

Y
213

21its
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inherent restriction, i+t was not renssnahle that ths Home
Secretary should z2prly =het veztriction in o case vhere he, or
someone rasponsible to him, was the potential defendant. A

&

8l. Again, even supposing thot irt. 6 (1) contsincd on
G
5 2 juége in his own case.

man hes no right to acst

The applicant submitted, therefore, that rt. & (1)
contained no inherent limitetion. Llternatively, even
supposing that it did contzin = limitation, the pressnt facts
could not fall within it,
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bB. SUBMISS NS OF THy RESPONUDHT GOVERWMERT

82. The reszponient Governmernti o
franted z rigat ol =zocess 1o thne ¢
provide for scme irnherent limitsti H
example, <hare would have tc be limitstions orn the right of
Infants, persons of unsouné mingd, vankrupts and vexatious
litigents to institute litigetion, Such limitsztions are in
practice imposed by S3tates. "here woulé have to be =
limitation on z person's right to commence an zction egainst a
dipiomets. Such limitation is required under international

law, The Commissiocn's caese law showed that the loss of liberty
involved in lawful cetention carried with it certain inherent
limitations of the other rights granted by the Convention.

in Application No. 892/60 (Yearhook 4, p. 240) the Commission
had upheld the¢ legitimacy of certsir restrictions on the right
to marry under Ars. 12 notwithstending that Art., 12 contains

no exceptions corresponding to those in Arts. 8 (2), ¢ (2),

10 (2) 2:md 12 (2).

83. The Commission had clso freguently relied on the doctrine
of inhsrent gualifications even in cases where the article in
cuestion ¢id contein zn express limitation. In this resnect:
the Government drew the Commission's attention +o eight of its
previous decisions (1).

It was naturally impossille to Point to a decision of the
Commissicn ir which The Commission had decided on the inherent
limitations surrounding the »ight of access to the courts
granted by Lrs. 6 (1), Thie wzs because the Commissiocn hagd
never held that irt. & (1) granted 2 right of access znd so
it wag perfectly consisztent with the Government's clainm that
Art, 6 (1) did ot ensarins such & right. - But, if Art. 6 (1)
grenved a right of zccess, it would of necessity nrovide for
inherent limitaticns on thig right =nd the action of +the Home
Secretary, in sreverving the avplicsnt from writing to 2
solicitor, was certainly within sucn & limitaticn,

84. The Government submitted +he+t no zction for defamation
against the prison officer coule possibly succeed on the facts
of the case,. It was open %o Goubt whether the words spoken
by the prison officer were, in facv, defamatory. But, even
1T they were defamatory, there wss no doudt that there was a
good defencz to any action in defamation brought agzainst tae
cfficzr. This defs=nce wag the defence of "privilege'. it
was not clear whether the statement had been made on an
ozcesic.. wiich English law would regard as "absolutely
privilsged” but taniz question wss of no real Signiiicance.
If it was not made on on occasion vhich was "ebzolutely

13

/.

(1) Counter-Memorial, pars. 90.
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privileged®, the statement was certainly made on 2n cccasion
covered by “qualified privilege®. No action for defamation
could be brought on such a statement unless the plaintiff could
show malice. On trhe Faects cf the present case there was not
the slighcet indication of malice (7). Ho action for
defamation could possibly succeed in English law on such facts.

85. Under thc Prison Rules which had been laid before Parliament
for its approval (see appendix IV setting out the relevant
sections of the Prison Act and the Prison Rules), the Sccretary
of State had the right and the duty to control prisoners’
correspondence. Rule 37 provided that where 2 prisoner had
already begun legal proceedings his legal adviser would be
afforded reasonable facilities for interviewing him. But

Rule 34 (8), which covered the situation where a prisoner wished
to. institute fresh proceedings, prevented the prisoner from
communicating with his legal adviser (concerning fresh
proceedings) except with the leave of the Secretary of State.
The Secretary of State dealt with requests to institute legal
proceedings neither as a mere formality nor in.an arbitrary and
capricious mesnner, Lach case was considered on its merits and
the Secretary of State's primary concern was to discover
whether or not there was 2 prime facie causs of action. This
might also be described as a "sustainable" cause or a serious
cause. The Secretary of Stete considered not only the account
of the matter given by the prisconer but also evidence and
information from official or other sources including information
from an enquiry instituted at his own request. inally, the
Secretary of State would consider whether, if the prisoner were
net granted permission to seek legel advice, his claim might
become statute-barred before the expiration of his prison
sentence (Counter~Memorial on the Merits, paras. 5-12).

86. The present case was an exemple of the correct and
reasonable exercise of the Home Secretary's right and duty.

It was not only fair and rcasonablec but neccssary for the
correct administration of the prison system that some check chould
be kept on the institution of civil actions by prisoners.
Prisoners frequently suffered from imaginary grievances and,
with time on their hands, often showed an unhealthy desire to
indulge in litigation over matters which persons outside prison
would shrug off. It was essential that there should be some
form of safeguard. It was wrong to say that in the present
case the Home Secretary had acted as a judge in his own case.
The proposed litigation was not directed against the Home
Secretary but against e prison officer. If prison officers
were to be open to unlimited actions of this sort, it would

be impossible to keep zood order in the prisons. The Home
Secretary had considered the applicant's petition, he had

noted that undecr bnglish law no action for defamation could

/.
(1) Golder hearing, pp. 66-67; cf. Counter-Memorial,
paras, 135-18, where the facts and law of defamation
are further descrived,
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prossibly succeed on the facts and he hed refused the applicant
permission t¢ consult. o solicitor, This wes perfectly .
reasgnable. Nor would it rave been possible on the facts to
bring en action for wrongiful dcitention.

This was, thereforc, a case vhich really could not and
must not be brought within Art., 6 (1) of the Convention.

The Government, therefore, submitted that, if Art. 6 (1)
granted a right of access to the courts, it must contain a
limitation upon such right and that the present facts must
fall within such limitation.

C. ESTABLISHMENT OF FACTS

87. Cf. above: Introduction, paras. 1-2, and Establishment
of Facts, paras. 26-40.
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D.  OPINION OF THE COMIAISSION

83. The Commission considecrs that the complete definition of
z rignt, including the description of its nature, scopc axd
content, will expressly, or by implication, Iindicatc the
limitations on thet right. ror this reason it is not possible
to regard as two gquite separate problems the gquestion whether
Art. 6 (1) of the Convention grants a right of access to the
courts and the guestion whether there are any implield orxr
inherent limitations upon this right.. :

89. On the other hand, the Commission of course has to recognisec
that the exercise of 2 right must always be subject to formal
(procedurzl and administrative) conditions in cases where it
is necessary to have recourse to public authorities, such as
the courts, for the protection or cnforcement of that right.
I1lustrations could ezsily be given: not only time limits,
security for costs, etc., are such conditions which have to be
respected, but cven trivial requirements such as office hours,
the use of certain forms zrnd so on. The propcsition that one
should distinguish between a2 right and its exercise mey be a
difficult one in theoxry. Neovertheless, the Commission is of
the opinion that for the present vurpose it mzy adodt a
distinction beftween formal requirements for the exercise of
the right and the substentizl limitation of, or interfercnce
with, the right itself. In the special context of
imprisonment this distinction is of considerable practical
importancc. The Commiscion accepts that the proper
adrninistration of order in prison requires rules governing

the cxercisc of prisoners' rights, including the onc under
consideration here, The right to consult a2 lawyer in order
to seek legal advice and, if consequently appropriate, to
institute prcceedings, must be reguleted for this purpose.
Still, if such regulation amounts to interference with the
substance of the right concerned, it seems necessary to find

a basis in *the Convention for such limitation of that right.

90, The judgment of the Buropeesn Court of Human Rights in
the "Vagrancy” cases (paras. 91-93) offers some indication
that the Convention does nct make room for inherent
limitations upon the rights which it confers. But, whether
or not the Convention allows inherent limitations, the
Commission can envisage none which is applicable to the
present case, In concluding that Art. & (1) grants a right
of access to the courts the Cormission has alsc considered,
if not completely defincd and described, the scope of tThis
right. It can find no justification for limiting the right
in the way envisaged by the respondent Government, of indeed,
at all; Art, 6 (1) contains no provisions similer to those
in Art. 8 (2) and others. Had the draftsmen intended to
limit its scope in other ways than they have expressly done,
one would naturally cxpect that they would have written

such other limitvations expressly into the Article as well.

o
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Apart from the practicc in the United Kingdcom no evidence has
been presented to the Cormigsion that there is anything in.the
nractice of Parties tc the Convention to support the view of

the United Lingdom Fovernment. If o limitation on the extent
of Art. € (1) —exe fto be inmplied, it would be neceggary to lay
down the scope of Tuils ¢¢rltat1c“. The Govermncnt have zrzued

that there is = liritstion restricting the right of 2 convicted
priscner to ingtitute litigetion and focr that purpese to
consult his lawyer, If the Govermment's views were acce DLoed,
it would be necoessary to decide. t¢ which classes of detainecs
this restriction waS-applicable. Art. 18 of the Convention
also reguires that restrictions “shall not be applied for any
purpose other than those for which they have been prescilbed‘
This means that not only the scope but zlso the purpose of an
implied restriction must be decided upon if such an ¢np110d
restriction is found to exist.

91. The respondent Govermment have argued that, if Art. 6 (1)
of the Convention graonts a right of access to the courts, sonc
limitaetion rust exist +to protect persons whe enjoy diplematic
immunity and tc restrict tnc bringing of actions by infents,
persons of unsound Wlﬂu, hankrupts and vexatious 11t1g ants.
They have zrgued thoet similer limitations may be placed on
convicted prisoners,

02, The Commissgion does not agree that these exanplbs, well
known to Stave practice, amount to o denial of access to courts
comparable to the one defemd :d by thc Government,

9%. The Commission hes, ir aprlication ¥o. 3%74/67 (Collection
of Decisicas 29, ». 29) uzlrcady dealt with the question of
parliamentary immunity. Ea arliamentary immunity end diplomatic
impmunity raisc very similar issucs. Tn the above-mentioned
casc the Comnission decided that the immunity from suit of
menbers of porliament was both generally recogniscd and
neccssary for Tii¢ proper Luyct1on1ng of parliamentury
institutions. But both porliamentary and diplomatic immunity
are zppliceble not by vixtue of the person of the plaintiff

but by virtue of the person of the defendant. The obsvacle is
thereforc on the cther side: not tie court, but the defendant,
is insccessible. And it is for tke court to apply the
corresponding limitation of its jurisdiction. The rights ol
access to courts does not regulre that courts shall have
unlimited jurisdiction,

G4. In gua";nteelag 2 fair hearing ¥in the determination of
... civil ' rights end obligations®, Ari. 6 (1) furthermcre
does not nectoserily guaranice or rogulire thaet 211 caces arce
decided on bheir merits, If on importizl tribunal, the
court, docided that it does 1ot heve jurisdiction in a case
oxr thet for other wrozsonsz, e.g. proc“”Lr 1 defects, '
limitation »periods, etc., the clzim cennot be decided on its
merits, then the pleintifi has rcceived a fair hearing "in

./
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the determination" (or rather "termination") of
There ic no couflict with the terms of Art. 6 (1
Commission considers, therefore, that thec~coe of norliczentzry
and diplomatic immunity =nd cther jurisdictionsl limitations
have no relevance to the present r=cts.

95. Although the cases of infants, persons ol unsound ming,
bankrupts and vexatious litigants are closer to the situation
in the present case in that they concern certein groups who
may be barred from acting in person as plzintiffs, they are
2lso distinguishable from the cases of convicted prisoners.
Vexatious litigants in the United Xingdom are persons whom the
courts treat specizlly beczuse they have abused their right of
accesgs. But, having been declered a vexatious litigant, it
is' open t¢ a person to prove to the court that he has a
sustainable cause of aciion and he will then be g2llowed o
proceed. The control of vexatious litigants is entirely in
the hands of the courts and contains no element of executive
discrevion. Such control must Ye considered ssg an acceptslls
rorm of judicial proceedings.

As for infants, persons of unsound mind and bankrunts, it
is true that zl1l three suffer from a disability. In the
United Kingdom persons in these categories are not themselves
generally vermitted to institute civil =zctions. Similar
categories are, of course, traditionally reccgnised and
similarly treated in all countries. This may perhsaps in
certain cases lead to unsatisfactory results, especislly as.
regards children. Such disability, however,  is usually said
not to affect the rights of thepcerscns concerned but only to
require that they are exercised in a vnarticular way, nzmely by
others, for instance, their parents: infants, etc., are
considered o have the same rights as other members of the
community, but are not allowed to exercise these rights in
DETSCON. Litigation for the benefit of an infant or & vperson
of unsound mind must be instituted on his behalf by his
guardian or "best friend", and for the benkrupt by his
trustee (1). None of these cases is guite comparable to the
present problem. '

%6, The Commission observes that this problem relating to
convicted prisoners in detention Scems to have arisen above
all in the United Kingdom in connection with the Prison Rules.
In accordsence with these Rules it is the position of the
respondent Government that, before a convicted prisoner may
institute 2 civil action in the courts and before he may
consult his legal advisers about the bringing of such an
action, he must first obtain the permission of the executive

-/

(1) Cf. 21lso concerning the position of vexatious litigants,
hankrunts and versoxns of unsound mind, the submissio.s
of counsel for the zpplicant in the Knechtl hesring,
pp. Z0-31.
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authorities. Thiz is so even if the DTODOS“d action
directed agaoinst the exccutlve or ite servants. (1)
system may contradict the maxin that g person muj not he &
judge in his cwm casce. The Commission can find no
justification for such a view in irt, 6 (1) of the Convention
and does not consider that such o restriction can be implied.

97. The Commission is of the opinion that to =2llow the notion
of "inherent limitations®™ - which seems rather loose¢ as an
independent concept — in Art. 6 (1) would make the rishts
guaranteed by that Article uncertain ané perhaps cpcn to
arbitrary derfinition. “hen the idea isapplied as here with
regard to persons under detention, the exclusion of such
persons from ths enjoyment of normal rights is not based on
logical grounds or justified because they are mentally or
physically inccpable, Rather it refers to the fact that certain
restrictions on their Ifreedom and movements, communications,
etc., are regeried in the current expression as being an
“inherent feoture’ of their situation, being 2 situation which-
in itself, of courss, 1is lawfully establishced. The respondent
Government hz cllod particularly on Art. 5 of the Convention
as a basis for limitations of ocher articles such as iart. & (1},
But the view of these “inherent featurcs" is steadily changing
and the expression is therefore slightly misleading in this
sensc; restrictions involved in imprisonment have more to do
with what is 2v any time regardied as desirable and reasoneble
then with any “irherent” feeturc, Consequently, Art. 5 3does
not offer in principle any more s¢lid basis for introducing
"inhercnt limitations® of the reégular human rights of prisoners
laid down elsewhcre in the Convention than for their total
denial %o dcteinecs in general,

98. More perticularly, the legitimate need to meintain good
order in prlsohg, and the understandable desire to protect
€.g8. priscn officers ogaeinst abusive litigetion, ore mot, in
the Commission's ovinion, sufficient grounds under the
Convention to justify such restrictions as those under
consideration here, Tt is true that the presentation of
frivolous claims ocught to be discouraged but this practical
concern will then have to be met otherwise than by refusing
legzal advice cr the subseguent institution of judiciel
proceedings. The Commissicn has not become convinczsd that the
practical effects of removing the present obstacles are
unmanageable from the points of v1ew ¢f prison order or the
interests of the staff.

4
LI

(1) Cf. the statement of the relevant Prison Rules and
practices above, para. 85 and Appendix IV.
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Conciusion

9g. The Commission is unanimously of the opinion that, in
Art. 6 (1), vhether raad slone cr together with other rrticizs
of the Convention, there sre no inherent limitszitions o the
right ¢f = convictzd prisoner to institute proceedings and

for this purnose to have unrestricted sccess %o = lswyer.

It follovis that the restrictions imposed by the present
practice of the United Kingdom authorities, in requiring the
Home Secretsry to be satisfied thst there is a prima facie
case, are inconsistent with Art. 6 (1). '

The Commission, of course, recognises that there =zre
other restrictions on the exercise of the right of eccess to
courts which necessarily follow from the very fzct of hie
detention combined with administrative needs. Such
restricticns, e.g. limitation of consultations with lavyers
to certain visziting hours, or of the prisoners' appezrance in
person in court, are.the result of nermal prison administrstion.
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ITI. JEETHER T2 BIGHT T0 LCCLSS TO COURTS IS HOD TN AFY LVELT
QUALIFIED BY THs REQUIRLMLIT "WiTHI: & RELCONABLL Wi’

L, SUBMISSIQRS OF THE APPLICALNT (1)

100. The srpiicent sutaites that proceedings for Galzaation in
Erglend must be instituted within = neriod cf s8ix yezrs from
the Time viaen the czuss of zction arises. In the preczent

case the cause of zction arose on 24 Ocitcber 195G, Provided

he obtained full remission for good dcheviour, the applicant
expected to be relezsed in March 1975 (2). If thezpolicant
were not free tec commence proceedings until March 1975, this
would be aimost five 2né a hdlf years after the cause of zetion
a2rose. He would have only 2 few months within which to

epply for legal =2id and comply with the necessary formalities
for issuing legal process bafore the date on which the
proceecings would be barred,

n

101, mpe respondent Government have contended that this refusal
of the applicent's request for facilitiss to commence em action
from rriscn 4id not prevent him from bringing = claim within a
reasonabhle tvine, The zpplicant coulé not shere this view. '

He submitted that “u rezsonable time" in the present context
does not mean =ny psriod of time um to the 1ast moment before =n
action would be barred by the relevent provision on limitation.
He pointed cut thset normally the passing of itime makes it more
difficult to pursuc a legal claim ag, for example, witnesses!
recollections fzde, documents zre lost =nd it may become
difficult to find witnesses or even = defendant.

The applicant =dded that, where = person wishes to bring
& civil ection based on =n event which cccurred six months
earlier, he is inevitably put to =zdditional egxpense end trouble
when $0ld to delay that zcion for three or four yesrs. The
epplicent, therefcre, contends thst it is clesr that he has
been prevented from oringing his action within 2 reasonable.
time.

(1) Memorisl, para. 11y Golier hearing, 3. 32
aneehtl heoaring, ppo. 24-25,

(2) The applicant wes lster grented "special remission'.
Thiz Trought the probable date of his roleace Torwerd
to March 1973, In Lpril 1972 he was recommended for
Darole @I v in

: fzet, relezsed on 12 July 1672 -
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3. . SUBMISSIONS OF THE RESPONDENT GOVERKM=HET (1)

102. The respondernt Government emphasise their view that

Art, 6 {1) of the Convention does not confer a right of sccess
to the courts. They =dd that, if this view is correct end
the right is not grented, then the gquestion of reacscnabletine
is not relevant to the present casc. alternatively, they
submit that, if they are wrong in their principal contention
and it is held that Art. 6 (1) does give 2 right of access to
the .courts, then it provides a right of access in order to
obtain a hearing vwithin a reasonable time.  However, the
Government submit that the applicant has not in fact been
prevented from obtaining 2 hearing within a reaconable time.

103. The Government point out in this connection that the cause
of action arose on 24 October 1969 and that originally the
applicant would have been released after he had been granted
special remission of sentence, namely on 16 March 1975 (2).

It follows that, after his release, he would have had tvro years
and seven months within which to institute proceedings.

104. hs regards the starting point of the period concerned,
the Govermment submit thet & "reasonable time” must begin %o
run from = particular event. In a criminal matter that cvent
will be the bringing of charges. The analogous event in the
civil process will be the issue of the writ or eguivslent =ct
instituting the proceedings. The gquestion of reasonable time
is, therefore, one of delay in the administration . of justice
and is in no way linked with limitation of &ctions. The
question of limitation of actions has been brought into ths
present case by reading firt. 6 (1) in such a way as to give

2 right of access to the courts. This is an incorrect
reading.

105. If it is to be suggested that Art. 6 should bz concirucd
in one way with regard to the guestion of asccess znd in

another with reference to the guestion of reasonable timec, thc
Government submit that there is no basis for such duai

approach in the wording of the Article. Indeed it is

because 2 reasonstle time must run from some starting poirt
that the conclusion is inevitable that there is no general
rights of access provided by art. 6 (1). Certainly no such
right exists at the time when the prospective claimant believes
that he has a civil right.

.

(1) Counter-Memorial, parss. 82-8¢; Geclder hesring,
Pp. 53-54; IEncechtl hearing, pp. 100-101.

(2) The oral submissions of the Government wers made aiter
the zpplicant had been grented a "special" remission
of two years but before he was released or parole.
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10€. The Government finzily coantend tHat, to the extent that

tat restrictions imnoscd in 2 warticular cose are legitimate,
the resultant delay in the hezring of an action brought by

& prisoner cannot bz corsidered es- depriving him of =2 hesring
within a rezgonzhle tims,

C. ESTABTISHMENT OF DiCTS

107. Cf. zbove: Introduction, naras. 122, and Establishment
of Facts, paras. 36-40.
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D.  QOPINION OF THE COMMISSION

108. Both ZParties argue on the basis of the assumption that
the right of cccees to the courts, if guaranteecd by Art. 6 (1)
of the Convention, is qualified by the requirement of
"reasonable timel, In the view of the Commission that is not
the logical approach to.the problem, Iver if his access to
the court is protected, it is for the individual himself’ to
take the initiative.” It is therefore more logicel to consgider
that the requirement of “reasonable time", insofar as it
represents on obligation on the authorities, applies only to
the >onduct of proceedings from the moment they have zlready
been instituted before the courts. .

109. The right to institute proceedings, in the -Commission's
opinion, could not be considered as similarly qualified; a
delayed access to courts differs from 4 delayed hearing.
fdmittedly, this does not solve all problems. In particular,
it is probably inmpracticel to hold that the zctual institution
of proceedings should follow immediately in any literal sense
as a conseguence ol the right of =ccess to courts. But, at
any rate, obstocles of any kind must not be substantizl.
Particularly, such obstacles as the Prison Rules, if practised
as to cause in fact a delay in the institution of proceedings
equal to the lemgth of the prison term, would seem acceptable
only if thot term itself is very short. Moreover, even on
the Government's assumpticn thet the right to access is
qualified by the requirement of “reasonable time", their
argument is clearly untcenable when they submit (1) that, if
the action wmay be breught "within a limitation period which is
not itself unreasonable™ (e.g. 6 ycars), the action is also
within a rcasonablc time under Art. 6 (1). This contention
seems to overlook the fact that the test of "reasonzble® here
woulid have 1o be directed to two entirely differcnt aspects of
the problem, To say that it is reasonable that = person shculd
lose his right if he does not act before six yeors have passed
(a "reasonable® period of limitation) is very different from
saying that it -is also rezsoneble that he could be made to

wzit up to six years for the enforcement of his right even if
he wants to act at once. In effect, justice delayed might,

on such an occasion, be justice denied.

Conclusion

110, The Cormmiission is unanimously of the opinion that the
right of access to the courts guaranteed by Art. 6 (1) is not
qualified by the reguirement “within a reasconable time"', which
applies only to the conduct of proceedings already instituted
before the courts.

./

(1) Counter—¥emorial, para. &4.
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IV. VWHETHER ART. 8 OF

- 52 -

THE CONVENTION (THE RIGHT TO

COPRESPOIDENCE ) IS APPLICABLE

Al SUBMISSIONS OF THE :PPLICAMNT

111. The applicart submitted (1) that, to a large extent, the
argument vihich he had adopted to show that no inherent
limitetion could be rezd into Art, 6 (1) of the Convention

was equally zpnlicsble

to Art. 8. He agsin emphasised the

difficuity of reconciling the existence of inherent

limitations with Lrts.

15, 16 and 18 of the Convention and

invoked paras. 91-9% of the Jjudgment of the FEuropean Court of
Human Rights in the "Vagrancy" cases,

112. The difference between Art. 6 (1) and Art. 8 was that

Art. & (2) specifically 1listed +thc occasions upon which - »nublic
authority might interfere with the right grented in Art. & (1).
"Expressic uniug est exclusio alterius™, The existence of
express restrictions made it virtually impossible to fingd
further implied restrictions. Art. 8 (2 began with the words
"There shell be nc interference by a public authority with the

exercise of this right

except ...", Such words were

irreconciliable with the existence of an imvlied regiriction.
Lny "margin of appreciation” claimed by the Government must
fall within the terms of Zrt, & (2).

The terms of airt.

8 (2) reguired thet any interference

with the exercise of the right must fulfill three conditions.

First, it ruest be in accordence with the lav. This cordition
was fulifilled, But, sccondly, it must be "necessary in =

democratic gocizty in the interests of nationsl zecurity,
public szfety or the cconomic vell-being of the country" and,
thirdly, it must be "for thea brevention of discrier or crime,
Tor the protection of heslth or nerals, or for the nprotection
of the rights 2nd freedoms of others™. On the facts of the

Present czse there was
cpplicant from writing

no sign whatsoever thet creventing the
to @ lowyer had been necesszry in the

interests of nztionsl fecurity, public szfety or tne economic
well-being of tne country nor thet it had been necessery Ior

the prevention of discrder or crime, for the protectiorn of reslth
Oor morals, or for the protection of the rights and freedoms of

others,

There wasz no zllegation of intsrference with any
particular pisce of correspondence in the applicant's attemnt

to contact =2 lawyar.

But an inherent part of this contact,

which he wos refused, was inevitally coerrespondence.

The action of the
& violaTion ci Art. 3.

Governmont,constituted, thersfore

;

/
N
(1) Golder hearine, pn. 33-34; of. Kacchtl heszring,
Pp. 34-=37: Knechil omowizl, para. 18.
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B. SUBMISSICNS CF THE RESPCHDENT GOVERWMENT

115. The Government (1) &g=in emvhasised their view thet
irt. 6 (1) of the Conveniion grante no right of sccess to the
Tocurts. 17, <herzfore, the prasent case were to Lo croveint
within the terms of the Convention it would have tc be through
the alleged violation of Art. 3.

114. As to Art. 8, +the Govermmeni submitted thet there wac
reason why, because it contained express limitetions, i
not also contain an impli=d limitation. There was gocd
reason for controlling the correspondence of mentally deranged
persons vhether or not they were in detention although

Art. 8 (2) dié not clearly refer to this. But the cage Dar
excellence of an implied right to control correspondence wsa
the case of convicied prisoners. This was clearly recognised
by the Commission's jurisprudence arnd in this respect the
Government referred to o number of the Commission's previous
decisions (2),. Just as there might be =2 restriction on =2
prisoner's right to marry, Art, 12, so there might be one on
his right to correspond, Art, 2.

115. The Government notzd that the Commission ne&d observed, on
page 16 of its Decision on Admissibility, that the issue under
Art. 8 (1) was closely linked with the question whether

Art. 6 (1) of the Convention grented a right of access to the
courts. They submitted that on this basis, if there were no
- violation of Art. & (1), either because Art., 6 (1) did not
grant a right of zccess to the courts or becauvse it conitzines
ilrherent limit=ations on thet right, then it would follow that
the limitetions on the right of correspondence grented oy

Art. 8 (1) would lsad to the concluszion that “here was 1o
violation of this article either.

116. In the =lternative, if it were not azccepted that Art. 8 (1)
contained inherent limitations, ths Government sugegestaé that
the present facts must be covered by the restrictions in

Art. 8 (2). The Government suggested that Art. 8 (2) should
not be dissected but should be resd os a whole. But, if the
Governmenty were chliged tc point to the specific part of

Art. & (2) relevant to the present case, they would szy that
the interference had been “for the prevention of disorder or
crime” and nlso as having been "nocessary ... in the interest
-+ O public safety™. The maintenance of good srder in the
prisong had 2 direct effect on nublic safesy. The Commissicn
had held in a number of cases (%) that interfercnce with =
prisoner's corresnondence wes Justified under Lri. 8 (2).

e

(1) Golder hesring, »p. 54~55, cf. p. 38.
(2) Counter-Memorial, para. 50.

(%) Counter-Memoriel, para. 101.
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The Government observed thci on the Fzcts of the cese there
was hever an intercention 0f zny psriiculsr lotter, vecauce
none was evar writien (1) but, i wm interference with'
COrTEEnCnlanee Wis nevertheless zéen, it wos Jjustifisé Zor these

Ireasons,

117, iccoréingly the Government submitted that their practice
fell within the margin of apprecistion left to- States undexr
irt. 8 (2) of the Convention srd that it wes exercised in this
particulzsr cass properly and without maladministration.

e

(1) This zrgument refers, of course, only to the zdmitted
perts of the applicotion: = sepnzrate complaint as to
the stopping of ceriazin letters referred to in the
Decision on Lénlssibility of 30 March 1071 wag daclared
inadmissible under Art. 26 of the Cornvention.
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C. ESTABLISHMENT OF Fi{TS

4}
‘_—g-.
[
D
w

118, The Ccmmission has Iirsi considered the Incis a
relate to 4Lrt. 8.

On 20 Morch 1970, the spplicant petitionsd the Heme
Office. He szid that he was suffering from nervousnzss and
nigntmares «nd that he wished to be transferred +o snothe
oprison. He also reguested permission to "consult® a
solicitor with 2 view to bringing a libel zction.
slternatively, if this vermission were not granted, he
requested an investigation of his prison record by =« magistrate
whoir he named. The Home Office replied cn 6 April 1970
refusing kis request for transfer =nd saying thav there wers
no grounds for taking any action in regard %o the “other
natters” raised in his petition.

The =pplicant dié not write 2 letter %o = solicitor nor
did he specificeally request permission to write o letter. He
requested permission to "consult' =2 solicitor. irt. € can
only be relevant to the present case if there was, as & metber
of fact, failure to respect *he anrplicant's correspondence.
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D. OPINICHN OF TRHE COMMISSIOH

119. The Commission considers that it is difficult to define
precisely "respect for correspondence’. There is obviously

o failure to respect correspondence if the authorities read and
destroy letters which prisoners have written. It is equally
a failure to respect correspondence if the authorities destroy
letters without reading then. If the authorities fail to’
provide prisoners with the means of writing letters, this has
exactly the same effect as if prisoners' letters are destroyed
without being resd, If a prisoner is told that he may not
write to suck and such o person, he is in exactly the same
position as if his letters to this person are confisceted and

destroyed.

120. The applicant requested permission to "consult" a
solicitor. As he had no opportunity of meeting a solcitor
in the ordinary course of his confinement, this ﬂe_nt in faci

that he was reguesting permission %o ur;te To a solicitor.

When permission was refused, he was in exactly the position in
which he would have found himself had he first written z letter
which was loter “"stopped”. For =211 practical purposes thcre
was an implied refusal of his right to correspond.

121. On this 03515, the mejority of the Commission is of the
opinion that Art. 8 (1) is spplicoble to the facts of the
present case. The implied refusal of the applicant's right
to correspond emounted to an interference with his right to
respect for his corresponéence wmithin the meaning of this
Article,

122. The Commission has already explaincd that, in its view,
the facts of the case constitute 2 violation of Axrt. 6 (1) of
the Convention end has stated (parz. 104) +that there zare not
sufficient grounds under the Convention to justify the
restrictions presently under consideration.

The Commission considers that the self same facts which
constitute a viclation of Art. & (1) constitute alsc a
violation of Art. 8 (1). I+ has considered whether any of
the limitations permitited by Arit. 8 (2) might cover the present
facts but does not find them relevant. Although the
interference with the epyllcant S correspondence was in
accordance with the law {the Prison FRules) it was not necessary
"for the prevention of dlsorder or c¢rime" cr for any of the
other reasons listed in Art., 8 (2).

Nevertheless, as the rcfusal to allow the applicant %c
consult a lawyer constitutes, according to this view, both a
violation of aArt. 6 (1) and frt. 8, the Commission does not
congider it necessery tc elakborate Further on this finding.
iny measures which are takean to compensate for, or correct,
the first viclation will recessarily compensate for, or
coxrrect, the second.

/.



- 57 - 4451/70

Conclusion

123. For the above reasons the Commission is of the opinion
that the szme facts which constitute a violation of Art. 6 (1)
constitute also o violation cf Art. 8.

L

g W
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DTIX

HISTORY OF PROCZEDINGS

4451/70

dote

ITtem Date

Intrcduction of apnlication 2 hugust 136G

Registration oif application 18 ipril 1970

Examination by a group of | o (on .

three members (Rules 34, 45 21 July 1970 g@boigdgagy ggif%gﬁé

of the Rules of Procedure) s

Receipt of Government's

observations on 1 October 1970

admissibility

Receipt of opplicant's

observaticns on 15 January 1971

admissibility :

Examinzation by a group of n . . FEEE

three members (Rules 34, 45 28 Januery 1971 g;égi$°dttll’ Kolloerg,

the Rules of Procedure) et

Commission's deliber=tions M¥.. Sdrensen, Fawcett,

- decision to hold an oral . ~- Ermacors, Sperduti,

hearing .on admissibility > Fevruary 1971 Welter, O'Donoghuc,

on 30 March 1971 Delzhaye, Lindal,

: Kellberg, Daver, Oosahl

Respondent Government's

statement thet they did not -

wish to avail themselves of 26 February 1971

the opportunity of oral

hearing on a2dmissibility

Commission's deliberations MM. Sdrensen, Fawcett,

and decision on 20 March 1971 Ermacores, Sperduti,

admissibility- Welter, de Gaay Fortman,
O'Donoghue, Delahaye,
Lindal, Busuttil,
Kelloerg, Daver, Upsahl

Receipt of epplicant's . '

obscrvations on the merits § Moy 1971

Commission's deliberations M. Sfdrensen, IFoweett,

~ decision ©to holé hecuring Mo 1977 Ermecorn, Sperduti,

on the merits on 20 July 1071L’

if Counter-ilemcrizl evailable

Velter, Delchaye,
Lindel, Busuttil,
ncllberc Daver, Opsshl

e
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Tten Date - liote
Commission's deliberations Mil. Sfreunsen, Lrmacora,
~ decisior to extend time- Sperduti, Welter, do
limit for counter-memcrisl 20 July 1971 Gumay Foritman, Delahaye,
until 30 August 1971 upon Lindal, Busuttil,
Government's request Kellberg, Daver,

Opsshl, Ilangan

Commission's deliberstions MM. Sdrensen, Fawcett,
~ decisien to hold a hearlng ) Stisterhenn, Zrmacorsa
on the merits at the 24 September 1971 Sperduti, Welter, ’
December session - Delahaye, Lindal,
- Kellberg, Daver,
Opsahl, Mangan

Cral hearing 0¢ Parties on ' MM. S¢rensen, Fawcett,

the merits 16-17 December 1971 de Gaay Fortman,
Delahaye, Busuttil,
Kellberg, Dzver,
Opsahl, Mangan

applicant represented
by: Mr. Lorman Tepn,
Mr. A. Wright;

Governmenti reprcscntad
by Mr. Paul IFifcot,
Sir Francis Vallat,
Mr. Gordon Slynn,

Mr. 4. H. Hzwmmond,

Mr. G. P, Renton,

Mr. J. D. T. Turnhaem

Commission's deliberations 11 February 1972 MM. SﬁrﬁnScn, Favcet?t,
Stisterhenn, Ermacors,
Sperduti, Delahaye,
Lindal, Busuttil,
Ke¢llberg, Daver,
Opsehl, Mangan

Commission's deliberations 21 July 1972 MM. de Gaay Fortmen
' : (Acting President),
Fawcett, Siisterhenn,
Sﬁrensen, Vielter,
Ling~l., Kellverg,
Daver, Opsahl, Mangan,
Custers

o/
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Date

4451/70
Appendix I

Note

Exchange of wviews by 2
members of the Commission

G February 1973

Commission's deliberations 28 May 1973

Adoption of Report by
Commigsion

1 June 197%

MM, TFortman (Acting
President, rawcett,
Sperduti, Lindal,
Daver, Opsahl,
Mangan, Custers

MM. Ermacora (Acting
President) Fawcett,
Sperduti, Welter,
Lindal, Busuttil,
Kellberg, Daver,
Opsahl, Mangan,
Custers

MM, Sperduti (Acting
President) Fawcett,
Ermacora, Welter,
Lindal, Busuttil,
Daver, Opsahl,
Mangan



