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This briefing covers recent developments in Denmark related to asylum policy focusing on:
1. Withdrawal of protection from some Syrians in Denmark
2. Law to outsource asylum processing and refugee protection

For both issues, it provides the relevant background, critical analysis, and an update on the current
situation.

Denmark, CEAS and latest asylum statistics

Due to the Danish opt-out from the Justice and Home Affairs area, Denmark is not part of the Common
European Asylum System (CEAS). Denmark does apply the Dublin Regulation and the Eurodac Regulation
by way of an international/parallel agreement. Furthermore, the Return Directive applies in Denmark due
to the Schengen cooperation. Denmark is bound by the European Convention of Human Rights and has
ratified the 1951 Geneva Convention Relating to the Status of Refugees and its 1967 Protocol.

The number of asylum applications in Denmark has been steadily decreasing since 2015 when 21,316
people applied to 6,266 in 2016, 3,500 in 2017, 3,559 in 2018, 2,716 in 2019 and just 1,515 in 2020 hereof
344 Syrian nationals. As of 30 November 2021, 1,829 new asylum applications have been registered in
Denmark of which 288 are Syrian nationals.

The recognition rate in the first instance for Syrian nationals was 99% in 2016, 96% in 2017, 99% in 2018,
94% in 2019 and in 2020 it dropped to 88%. The recognition rate (all nationalities) at first instance in
Denmark in 2020 was 44% and 54% for the first four months of 2021. This does not include appeals (second
instance), so the actual recognition rate is higher.

The general misinterpretations or misunderstanding of asylum related statistics apply also in the context of
Denmark where a focus on first instance decision-making is used to suggest that people arriving in Denmark
are not ‘real’ refugees.

Denmark has resettled refugees through UNHCRs resettlement scheme since 1989. Until 2016, Denmark
received approx. 500 refugees per year, but in the period from 2017 until 2019, Denmark did not resettle
any refugees. In 2020, the government decided on a quota of up to 200 refugees, but due to Covid-19 they
have not all arrived in Denmark yet.

Withdrawal of protection from some Syrians in Denmark
1. Background

In 2015, Denmark introduced a temporary subsidiary protection status in the Danish Aliens Act section 7(3).
This status is in addition to Refugee Status granted to people who meet the criteria of the 1951 Refugee
Convention (Danish Aliens Act section 7(1)), and the subsidiary protection e.g., for those who risk torture


https://uim.dk/publikationer/tal-og-fakta-pa-udlaendingeomradet-2015
https://uim.dk/publikationer/tal-og-fakta-pa-udlaendingeomradet-2015
https://uim.dk/publikationer/tal-og-fakta-pa-udlaendingeomradet-2020
https://us.dk/media/10481/hjemmeside-november-2021.pdf
https://www.ecre.org/wp-content/uploads/2020/06/Statistics-Briefing-ECRE.pdf
https://uim.dk/media/9334/tal-og-fakta-2019-1.pdf
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or inhuman treatment contrary to Art. 3 of the European Convention of Human Rights (ECHR) (Danish
Aliens Act section 7(2)).

The new status can be granted if the risk of torture or inhuman or degrading treatment is related to a
situation of generalized violence. It was introduced as a response to the rising numbers of primarily Syrian
refugees arriving in Denmark. Prior to the legislative change, this group would have received “ordinary”
subsidiary protection.

After the new temporary protection status was introduced in 2015, most of the Syrians seeking asylum in
Denmark continued to receive convention refugee status. This includes Syrians fearing persecution from
the Syrian regime due to e.g. evasion of military service i.e. men between the age of 18 and (approx.) 42.
The profile of people who were/are granted temporary subsidiary protection are people without recognized
individual risks of persecution, which includes women, children under the age of 18, and men older than
the age of military service.

In addition, the Danish cessation clause was amended in 2015 so that the cessation clauses of the Refugee
Convention no longer apply to subsidiary protection or to the new temporary subsidiary protection status.
As a result, a residence permit for someone with a temporary subsidiary protection status can be revoked
if the general security situation in the country of origin improves, irrespective of whether the security
situation is still severe, fragile, and unpredictable, as long as the improvement is not of a completely
temporary nature.

In 2019, the Danish cessation clauses were further amended. Followingly this, stronger links to Denmark
are required before the authorities will refrain from cessation decisions based on the respect of family or
private life.

2. Assessment of the security situation in Damascus and Rural Damascus

In spring 2019, the Danish Immigration Service started to review the protection needs and residence
permits of Syrians with temporary protection status, who originated from Damascus. This followed a
statement from the Refugee Appeals Board in February 2019 that the general security situation in Syria
had changed which was partly based on information from a joint fact finding report from the Danish
Immigration Service and the Danish Refugee Council published in February 2019.

In late 2020, the Danish Immigration Service expanded their focus on reassessing the protection needs for
Syrians to include the whole area of Rural Damascus. The assessment that the security situation has
improved beyond “completely temporary” is based on a reduced level of conflict and less security incidents
following the Syrian government establishing full control of Damascus (May 2018) and Rural Damascus
(March 2020) respectively. The Danish government has been actively involved in initiating the review of the
cases of Syrians and repeatedly and vocally expressed confidence in the claim of the asylum authorities
that Damascus and Rural Damascus is safe for return.

UNHCR, countless experts and INGOs have strongly rejected the Danish interpretation of the security
situation in Damascus and Rural Damascus. 11 out of 12 experts who contributed to Country of Origin
(COQl) reports by the Danish Immigration Service on which basis the process of reviewing the residence
permits was partly initiated have strongly condemned the Danish asylum authorities’ decision to remove
temporary protection for Syrian refugees from Damascus and distanced themselves from the conclusions
which the authorities based on the report.

According to a report on the situation of returnees to Syria by the European Asylum Support Office (EASO)
released on 10 June 2021, Syrian authorities continue to arrest, detain, interrogate, torture, and pursue
returnees by terrorism courts upon return, including those who had settled their status. Obtaining a security
clearance will by no means guarantee a safe return. In the fall of 2021, both Amnesty International and
Human Rights Watch released reports documenting numbers of cases of Syrians who had faced grave
human rights abuses after returning to Syria.



http://refugees.dk/fakta/lovgivning-og-definitioner/mere-om-7-3/
https://drc.ngo/media/2mqpdxij/syrien_ffm_rapport_2019_final_31012019.pdf
https://www.regeringen.dk/nyheder/2020/regeringen-saetter-gang-i-genvurdering-af-syriske-flygtninges-behov-for-beskyttelse/
https://www.refworld.org/docid/606427d97.html
https://coar-global.org/2021/04/26/point-of-no-return-recommendations-for-asylum-and-refugee-issues-between-denmark-and-damascus/
https://drc.ngo/da/om-os/presse/pressemeddelelser/2021/2/danmark-skal-ikke-sende-flygtninge-tilbage-til-syrien-som-forholdene-er-nu/
https://www.hrw.org/news/2021/04/19/denmark-flawed-country-origin-reports-lead-flawed-refugee-policies
https://www.easo.europa.eu/news-events/easo-publishes-coi-report-syria-%E2%80%93-situation-returnees-abroad
https://www.amnesty.org/en/latest/news/2021/09/syria-former-refugees-tortured-raped-disappeared-after-returning-home/
https://www.hrw.org/news/2021/10/20/syria-returning-refugees-face-grave-abuse
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The European Council, the European Parliament and the European Commission have issued declarations
on several occasions stating that conditions are not in place for the safe return of Syrian refugees even if
voluntary.

The European External Action Service (EEAS) reiterated in June 2021 that the EU “shares UNHCR’s
assessment that conditions for safe, voluntary and dignified return are not in place in Syria at present”. This
was reinforced by Paulo Pinheiro, Chair of the Independent International Commission of Inquiry on
the Syrian Arab Republic, who said end of October 2021 that “this is not a time for anyone to be
thinking that Syria is safe, for its refugees to return home”.

A UNHCR report from March 2021 covering Egypt, Lebanon, Jordan, and Iraq, hosting almost 2 million
registered Syrian refugees combined, shows that despite nearly 90% being unable to meet their basic
needs in their host countries only 2,4% were planning to return. The fact that authorities in Lebanon and
Turkey have put severe pressure on Syrian refugees to return does not seem to have an impact on the
willingness to return, since there were 6.6 million Syrian refugees worldwide as of March 2021, of whom
5.6 million hosted in countries near Syria.

On 14 September 2021, the European Court of Human Rights made a judgment in the case M.D. and other
v. Russia. The case concerns Syrian asylum seekers, who were denied asylum in Russia. The European
Court of Human Rights found that it would be a violation of ECHR Art. 2 and Art. 3 if Russian authorities
returned the asylum seekers to Syria. The Danish Refugee Appeals Board has considered the judgment
but did not find that there was a need to change the current practice regarding Syrian cases.

3. Current situation and individuals affected

Since 2019, the Danish Immigration Service has made approx. 800 decisions about Syrian refugees. In
around 2/3 of the cases, the result was a prolonged residence permit and thus no revocation.

In the period from 1 January 2019 to 31 October 2021, the Danish Immigration Service has made 376
revocation decisions regarding persons from Syria. The first instance decisions of the Danish Immigration
Service are automatically appealed to the Refugee Appeals Board that is the highest authority for this type
of cases. Of the 376 first instance decisions, the Refugee Appeals Board has so far examined 258 cases
and decided to confirm 99 cases, finalise 14 cases without a decision, send 40 cases back to the Danish
Immigration Service, and overturn 105 cases.

Revocation decisions always include an assessment of potential violation of the rights to private or family
life (ECHR Art. 8). But in practice, the Danish authorities have a quite restrictive practice that requires a
stay in Demark longer than 6 years or other very strong links to Denmark before the rights to private or
family life will protect a person from revocation.

The Danish revocation practice has resulted in in several cases where young women with extensive family
in Denmark have lost their residence permits, even when it would mean that they would be without close
family members upon return to Syria. Family members that have been granted status separately now face
a situation where some family members (e.g. a daughter aged 18 or above with no recognized individual
risks) have lost their status, while others (e.g. parents and male siblings) have a refugee status and thus
can remain in Denmark.

Danish authorities are to date still not carrying out any forced deportations to Syria, as the Danish
Government does not cooperate with the Syrian authorities. In May 2021, the Danish Minister of Foreign
Affairs called the Syrian election a “coronation” and declared that Denmark “stands with the international
community, demands implementation of UNSCR 2254”.

This means that individuals who have had their status revoked are expected to return to Syria themselves.
They will lose the right to work, and any other rights connected with a residence permit in Denmark. They
will also lose their homes and have to move to a return centre, which may be in another part of Denmark
than where they used to live, for an indefinite period.


https://www.consilium.europa.eu/en/press/press-releases/2020/11/10/syria-declaration-by-the-high-representative-on-behalf-of-the-eu-on-the-refugee-conference-in-damascus/
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0088_EN.html
https://www.bing.com/videos/search?q=UNHCR+no+forced+returns+to+syria&docid=608023084094484546&mid=B87CE234B2F0E3D5363DB87CE234B2F0E3D5363D&view=detail&FORM=VIRE
https://www.europarl.europa.eu/doceo/document/E-9-2021-002239-ASW_EN.html
https://eeas.europa.eu/headquarters/headquarters-homepage/100936/petition-response-letter-about-syrian-refugees-denmark_en?fbclid=IwAR2OmNCrC3qMBMC5gJTAtZRgbN5dTBmNJvbCJb6z5bTDWgMWMgLFPUJoJuI
https://www.infomigrants.net/en/post/36105/syria-not-safe-for-refugees-to-return-un-expert
https://reporting.unhcr.org/sites/default/files/MENA%20regional%20survey.pdf
https://www.atlanticcouncil.org/blogs/menasource/syrian-refugees-in-lebanon-potential-forced-return/
https://www.hrw.org/news/2019/07/26/turkey-forcibly-returning-syrians-danger
https://www.unhcr.org/syria-emergency.html
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22MD%20russia%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-211791%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22MD%20russia%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-211791%22]}
https://fln.dk/da/Nyheder/Nyhedsarkiv/2021/29102021
https://www.ft.dk/samling/20211/almdel/uui/spm/107/svar/1841941/2504978.pdf
https://www.ft.dk/samling/20211/almdel/uui/spm/107/svar/1841941/2504978.pdf
https://www.ft.dk/samling/20211/almdel/uui/spm/107/svar/1841941/2504978.pdf
https://twitter.com/JeppeKofod/status/1397814733034573825
http://unscr.com/en/resolutions/doc/2254
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Due to the restricted living conditions in Denmark, some Syrians, who have had their refugee status
revoked, found it necessary to leave for other European countries such as Germany, Belgium and the
Netherlands. , several Syrian families have been granted subsidiary protection in Germany after
they arrived from Denmark. These decisions are apparently based on a CJEU judgment stating that a
Member State cannot reject an asylum application as a subsequent application, if the first decision was
made in a third country that is not part to the Common European Asylum System, such as Norway or
Denmark.

Law to outsource asylum processing and refugee protection
1. Background

On 3 June 2021, the Danish Parliament adopted a change to the Danish Aliens Act establishing the legal
grounds for the transfer of asylum seekers to a third country for asylum processing and potential
subsequent refugee protection. The amendments to the Aliens Act state that a foreigner seeking asylum
shall be transferred to a third country for asylum processing under an international agreement unless it
would be in breach of Denmark’s international obligations. Importantly, asylum seekers found to be in need
of international protection upon transfer would not be afforded protection in Denmark, but in the third
country. Similarly, the responsibility to return rejected asylum seekers will fall on the third country.

The implementation of this change is dependent on an agreement with a third country. It will not enter into
force until such a formalised agreement is in place. The Danish government reports to be in dialogue with
a handful of countries, however no agreement on a transfer scheme has been reached to date. It has made
explicit that Danish development aid will be used to incentivize cooperation.

2. Legal assessment

The law does not specify how the proposed model will be implemented in practice. It does not clarify
questions of jurisdiction and accountability (e.g., whether asylum processing and reception centres will be
managed by the Danish authorities or by the host country), it does not provide details on the situation and
conditions for those recognized as refugees or the return process of those who are rejected. Similarly, it
does not provide clarity regarding profiles of people that may be exempted from transfer.

The Danish Ministry for Immigration and Integration has conducted an internal legal assessment on how
transferring asylum seekers to a third country for asylum processing can be done in compliance with
international obligations. The legal assessment acknowledges that, in line with its international obligations,
Denmark will be responsible for ensuring that anyone transferred to another country is not exposed to
torture or inhuman treatment.

With some reservations the legal assessment however concludes that Denmark's obligations under
international law, in particular the UN Refugee Convention and the European Convention on Human Rights
(ECHR), do not prevent Denmark from concluding an agreement on the transfer of asylum seekers for
asylum processing and potential subsequent protection in one or more third countries. It notes that since
the proposed model has neither been tested by the European Court of Human Rights (ECtHR) nor the
European Court of Justice (CJEU), the legal assessment is subject to some uncertainty.

While the Danish government repeated stated that it is prerequisite for the Danish government that an
eventual agreement with a third country includes adequate guarantees of compliance in accordance with
Denmark's international legal obligations, and further that such guarantees can be expected to be adhered
to in practice, it has remained unable to outline how the words will become a reality.

The transfer of asylum seekers to a third country for asylum processing, refugee protection and return is
not possible under EU law as it is at odds with the Treaty and the Charter for Fundamental Rights, as well
as secondary legislation ensuring the right asylum. The fundamental right to asylum is also reiterated in the
new pact on asylum and migration.


https://www.middleeastmonitor.com/20211011-syrian-refugees-flee-from-denmark-to-netherlands-belgium/
https://www.weekendavisen.dk/2021-48/samfund/paa-flugt-fra-danmark
https://curia.europa.eu/juris/document/document.jsf;jsessionid=595D482B9663528BB5F558294D2045B4?text=&docid=241463&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1030549
https://www.ft.dk/samling/20201/lovforslag/l226/128/645/afstemning.htm
https://www.ft.dk/samling/20201/almdel/UUI/bilag/67/2323454/index.htm
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In 2018, the European Commission carried out an assessment and found that: “Sending back an asylum
seeker to a third country without processing their asylum claim constitutes refoulement and is not permitted
under EU and international law. (...) it is not possible under EU law on returns to send someone, against
their will, to a country they do not originate from or have not transited through. An agreement with a third
country would be a necessary pre-condition for implementing this scenario, as is a revision of EU rules.
The risk of infringing the principle of non-refoulement is high.”

The European Commission has repeated this reply in several answers to the European Parliament after
the amendments to the Danish Aliens Act (e.g. in May 2021, July 2021 and September 2021) with the
addition that “To the Commission’s knowledge, no such agreement is yet concluded. To assess whether
the amended Act respects Denmark’s international obligations, it is necessary to also examine the content
of any such agreement.”

However, due to the Danish opt-out/derogations from EU cooperation in this area, Denmark is not bound
by EU law. The legal assessment by the Danish Ministry noted that Denmark's obligations to the EU are
not considered to be an obstacle. It points to a risk for a potential exclusion from cooperation under the
Dublin Regulation due the application of the model.

3. Overall feasibility

The amendment of the Danish Aliens Act is the latest of numerous attempts by Danish and other European
politicians and political parties to externalise responsibility for asylum. Apart from the legal challenges stated
above, it is questionable whether it is politically feasible i.e. whether Denmark will find a third country willing
to agree on receiving asylum seekers from Denmark, provide them with protection if relevant or deal with
the return procedure in compliance with international obligations. In the period since at least 1986 numerous
such plans have failed including ones launched by countries with far greater resources and diplomatic
strength than Denmark.

With which countries the alleged negotiations on this arrangement are taking place, has not been disclosed
by the Danish government. In April 2021, the Minister for Immigration and Integration and the Minister for
Development visited Rwanda and signed a memorandum of understanding (MoU) on cooperation on
asylum and migration issues.

Rwanda afterwards clarified that the MoU with Denmark does not include receiving asylum seekers from
Denmark or processing asylum applications. Rwanda also highlighted that Denmark provides support for
the evacuation of persons from Libya to the Emergency Transit Mechanism in Gashora.

Statements from the UK on potential cooperation with Denmark on externalisation do not include relevant
details either. Nor does the UK seem to be closer to identifying a third country to cooperate with. Both
Gibraltar and Albania have ruled out the possibility last year.

4. Impact on global protection regime

UNHCR has strongly condemned the Danish plan and has commented on the initial proposal. The Agency
warned on 19 May 2021 against exporting asylum and called for responsibility sharing rather than shifting.
In a Note on the “Externalization” of International Protection and its Annex, the agency takes a clear stance
against the externalisation of international protection obligations.

UN High Commissioner for Refugees, Filippo Grandi on 3 June 2021 stated: “UNHCR strongly opposes
efforts that seek to externalize or outsource asylum and international protection obligations to other
countries. Such efforts to evade responsibility run counter to the letter and spirit of the 1951 Refugee
Convention, as well as the Global Compact on Refugees where countries agreed to share more equitably
the responsibility for refugee protection”.

The African Union has also condemned the Danish attempt to externalise asylum processing and called for
increased support to the Refugee Convention and global responsibility-sharing.



https://ec.europa.eu/info/sites/default/files/migration-disembarkation-june2018_en.pdf
https://www.europarl.europa.eu/doceo/document/E-9-2021-002869_EN.html
https://www.europarl.europa.eu/doceo/document/P-9-2021-003626_EN.html
https://www.europarl.europa.eu/doceo/document/P-9-2021-003626-ASW_EN.html
https://www.ecre.org/op-ed-danish-externalization-desires-and-the-drive-towards-zero-asylum-seekers/
https://www.ecre.org/op-ed-danish-externalization-desires-and-the-drive-towards-zero-asylum-seekers/
https://um.dk/da/~/media/um/danish-site/documents/danida/mou%20on%20asylum%20and%20migration%20issues%20between%20rw%20and%20dk.pdf
https://um.dk/da/~/media/um/danish-site/documents/danida/mou%20on%20asylum%20and%20migration%20issues%20between%20rw%20and%20dk.pdf
https://www.minaffet.gov.rw/updates/news-details/statement-on-cooperation-agreements-with-denmark
https://reliefweb.int/report/rwanda/unhcr-rwanda-etm-gashora-camp-profile-23-april-2021
https://www.thetimes.co.uk/article/priti-patel-plans-migrants-held-offshore-africa-hub-processing-denmark-8ktj9q36p?utm_medium=Social&utm_source=Twitter%22%20%5Cl%20%22Echobox=1624857658
https://www.politico.eu/article/gibraltar-rules-out-accepting-asylum-seekers-in-exchange-of-uk-money/
https://www.theguardian.com/uk-news/2021/nov/18/uk-looking-at-ways-to-process-asylum-seekers-abroad-raab-confirms
https://www.refworld.org/docid/6045dde94.html
https://www.unhcr.org/news/press/2021/5/60a2751813/unhcr-warns-against-exporting-asylum-calls-responsibility-sharing-refugees.html
https://www.refworld.org/docid/60b115604.html
https://www.refworld.org/docid/60b115b64.html
https://www.unhcr.org/news/press/2021/6/60b93af64/news-comment-un-high-commissioner-refugees-filippo-grandi-denmarks-new.html?fbclid=IwAR0-ShuOqv5uF58lxUiauu4Y-cWkwI67UhYzod7dSWvB4nt85ug2y4JgZ4Y
https://au.int/en/pressreleases/20210802/press-statement-denmarks-alien-act-provision-externalize-asylum-procedures
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Considering the more than 80 million people who are currently displaced globally and the historically small
number of asylum seekers in Denmark, the move to shift responsibility for refugee protection to a third
country in exchange of funding and other concessions is shameful. A model that effectively blocks access
for spontaneous asylum seekers to Denmark contributes to the undermining of international cooperation
on refugees. If Denmark fails to shoulder their share, there is a risk that refugee-hosting states will follow
suit with potential devastating consequences for the protection of refugees.



https://www.unhcr.org/flagship-reports/globaltrends/

