The Obligation of Adhering to a Single Madhhab in all its Rulings
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The prevalent Deobandi and Subcontinent position on the obligation of adhering to one
school of jurisprudence (madhhab) in all its juristic rulings (zasa’i)) has recently come
under increasing scrutiny. We will argue in this paper that this position is not only more
sound in our context, but is also supported by strong positions from within each of the
four madhhabs and the stronger position of the Hanafi madhhab, with some of the
early scholars having quoted consensus.

As the discussion is relatively lengthy, readers who wish to avoid the details may skip the
technical discussion and read the brief summary presented at the end.

The view that we will support can be summarised in the following points:

1. Itis necessary for laypeople and scholars who are not mujtahids to make taqlid of
mujtahids.! Moreover, following from the third century of Hijrah, the number of
mujtahids of all degrees became very few and far between.? Hence, the vast
majority of people from that era onwards fall into this category.

2. After the codification of the madhhabs in approximately the fourth century of
Hijrah, it was necessary for laypeople to adhere to a single madhhab in all its
rulings. There are two principle reasons for this:

a. If alayperson was given the option to adopt any position he likes from the
various madhhabs, it would lead to freeing him from religious obligation
(taklif), which forms the very foundation of a Muslim’s relationship to the
Shart‘ah. The reason for this is that the codified madhhabs generally
address all small and major issues. On any particular issue, therefore, a
mugqallid would be exposed to multiple differing viewpoints. Hence, if
given the option to choose between them, he will be at liberty to select an
opinion based on his desires. He may even consider something haram at
one point and halal at another. In other words, din becomes a thing of
play, and religious obligation (7zk/if) becomes bereft of any meaning. This

1 “Non-mujtahids” in this context refers to those who have not reached the level of “ijtthad” in all its
forms, whether absolute ijtihad or restricted ijtihad, though they may be learned scholars. Taj al-Din
‘Abd al-Wahhab al-Subki (727 — 771 H) said: “Taqlid is to adopt a view without [detailed] knowledge
of its evidence, and it is binding on the non-mujtahid.” (Jaw‘ al-Jawami’, Dar al-Kutub al-‘Tlmiyyah, p.
121) Al-Sayf Al-Amidi (551 — 631 H) said: “It is binding on the layperson and the one who does not
have the qualification of ijtihad — even though he has acquired some sciences that are taken into
consideration for ijtihad — to follow the view of the mujtahids and to accept their fatwas according to
the verifiers from the Usulis.” (A~Ibkam fi Usil al-Abkdm, Dar al-Sami, 4:278)

2 As explicitly stated by Qadi ‘Iyad in the passage from him quoted below.



dangerous implication has been expressly mentioned or alluded to by a
number of major early authorities, including the early Shafi‘T mujtahids
known as the “Ashab al-Wujuh,” al-Juwayni (419 — 478 H), al-Ghazali (450
— 505 H), Ilkiya al-Harrast (450 — 504), al-Arsabandi al-Hanafi (d. 512 H),
al-Jilt (470 — 541 H), al-Mazir1 (453 — 536 H) and Ibn al-Munayyir al-Maliki
(620 — 683 H). Their statements or the opinions transmitted from them
will be quoted below.

Furthermore, if given the option of selecting any opinion one likes, a
person may unknowingly fall into talfiq? which is invalid by consensus.*
Moreover, it may open the door to selecting opinions outside of the
established madhhabs, leading to following shadhdh® opinions, something
that has been strongly condemned by the ‘ulama’.% These further
implications have been alluded to, in particular, by al-Mazirt. Hence, the

obligation of following a single madhhab is a precautionary measure
against these negative repercussions.

b. If given the option of following any madhhab one wished on different
issues, a major inconsistency will arise in a layperson’s juristic
methodology. Each Imam and his madhhab has a distinct methodology
and distinct points of reference to eatlier proto-madhhabs. If a layperson
followed different madhhabs on different issues, it would lead to
contradictions in the basic principles on which the rulings are based. For
example, if someone followed the Hanaft madhhab in one ruling which is
based on a particular principle and the Shafi‘T madhhab on another ruling
which is based on a contradictory principle, a contradiction will arise in the
legal methodology, even though both issues may apparently seem distinct.”

3 Literally meaning “to join together”, talfiq is to make taqlid of two or more Imams in one issue in
such a way that the resultant action is regarded as invalid by all the Imams whose taqlid was made.

4 ‘Allamah Qasim ibn Qutlubugha (d. 879 H) said: “The ruling produced from talfiq is invalid by the
consensus of the Muslims.” (A/-Tashih wa I-Tarjih ‘ala Mukbtasar al-Qudiiri, Dar al-Kutub al-‘Ilmiyyah,
pp. 122-3)

> Marginal and fringe opinions which were rejected and condemned by the overwhelming majority of
‘ulama’. Examples include the permissibility of mut‘ah marriage, the permissibility of selling one
silver coin for two on spot and the permissibility of musical instruments.

¢ It is reported from Imam al-Awza‘T (d. 157 H) that he said: “The one who selects the rareties of the
‘ulama’ exits Islam.” (Usil al-Ifta’ wa Adabub, Makataba Ma‘arif al-Qur’an, p. 200)

7'The scholars of Usul discuss a particular situation known as ‘adam al qawl bi ‘/fas/ (the nonexistence
of an opinion of distinction). If there are two issues, ‘A’ and ‘B’, and a group of scholars took
opinion X’ in both A and B and a second group took opinion Y’ in both A and B, but there is no
scholar who held the opinion of X in one and Y in the other, this is known as ““ @dam al gawl bi ‘I-fasl’.
Now, would it be permissible for a later scholar to adopt an opinion which makes a “distinction”



‘Allamah Anwar Shah Kashmiri explained this point in his Fayd a/-Bari. A
translation of this passage can be found in the appendix below. Qadi ‘Iyad
(476 — 544 H) also mentions this and al-Juwayni may have alluded to it, as
will be discussed below.

It is important to note here that when we speak about the necessity of restricting
oneself to a single madhhab, we do not mean the views of only the founder of the
madhhab, but the collective input of all the mujtahid scholars of that madhhab.
The reason is that the developed madhhab represents the conclusions of one
unified pattern or school of juristic thought. The prohibition of taking from
multiple mujtahids in the later period, therefore, applies only to inter-madhhab
disagreements and not necessarily intra-madhhab divergence. See the statements
of Abu I-‘Abbas al-Natifi (d. 446) and Ibn Hamdan al-Hanbali (603 — 695 H)
quoted below.8 Furthermore, the ruling under discussion applies to normal
circumstances. In exceptional cases, where there is extreme difficulty in acting on
the dictates of one madhhab, the ruling may change.

3. In the first few centuries of Islam, before the codification of the major madhhabs,
a common person was permitted to adopt the views of different mujtahids on
different issues. In this period, non-mujtahids were generally limited in the
number of mujtahids they had access to and limited in the resources at their
disposal for attaining firm knowledge of the view of a particular mujtahid on a
certain issue of jurisprudence. As a result, the laypeople of this time were not able
to seek out the opinions of scholars who held the easiest opinions on different
issues.” In other words, unlike the situation in the later period, a layperson of this
time would not generally be aware that there are multiple differing opinions on a

between the two, i.e. opinion X in one and opinion Y in the other? The answer given by the author
of Ussil al-Shashi is that if the ruling given on B by both groups is based on the same principle on
which their opinions on A was based, then it is not permissible, as to do so would be to adopt two
contradictory principles. (Usz/ al-Shashi, Dar al-Gharb al-Islami, pp. 213-4)

8 Imam Ahmad al-Wanshirist al-Maliki (d. 914 H) said: “What is understood from the force of the
speech of these imams — may the pleasure of Allah be upon them — is that that which is prohibited is
seeking out the easiest opinions of all the madhhabs, not a single madhhab. The verification is that
there is no [apparent] distinction, but that which they made the reason for the prohibition, in that it
will lead to relinquishing [religious] responsibility in every issue that is differed upon, only becomes
completely apparent in the first [i.e. seeking out the easiest opinions of all the madhhabs] not the
second [i.e. seeking out the easiest opinions within a madhhab]|; because a matter is often prohibited
in one madhhab by agreement and permissible in another by agreement or disagreement, so if we
permitted seeking out dispensations from [all] the madhhabs it will lead to what they said, because
what the madhhabs [all] agree upon is few. Seeking out the easiest opinions of one madhhab is not
so, as it has fewer negative repercussions than the first.”” (A~MiYyar al-Mu‘rib, 12:32)

? Ibn al-Munayyir al-Maliki of the seventh century mentioned this point. See his quote below under
the section, “The Layperson has no Madhhab™?



particular issue. On the contrary, when he receives a verdict, that may be the first
and only opinion he finds on that issue.

Furthermore, a layperson would normally refer to the mujtahids of a particular
town, like Makkah, Madinah or Kafah.!0 Scholars belonging to a particular town
were generally unified in the broad contours of their juristic methodology. As a
consequence, a layman would not be subject to a great degree of inconsistency in
legal opinions and methodology even if he were to ask multiple mujtahids. The
permissibility of adopting the views of multiple mujtahids was, moreover, based
on necessity. Laypeople generally lacked access to a single mujtahid or school for
verdicts on all issues of jurisprudence. Hence, to restrict them to a single mujtahid
would not have been possible. Imam al-Juwayni and others have made reference
to this point. In the present time too, if it is extremely difficult to follow one
madhhab due to lack of access to all positions of the school or extreme ignorance,
the same rule will apply.

After the codification of madhhabs, it became necessary for a non-mujtahid to
adopt one madhhab, and follow it in all its rulings. The layperson in this time in
most places of the Muslim world would be exposed to the known opinions of the
different madhhabs. Hence, giving legitimacy to adopt the view of any madhhab
on any issue would lead to great inconsistency in the juristic methodology of a
mugqallid. The potential for selecting the easier opinions and playing with din
became much more real. At this stage, a mugqallid was exposed to multiple
opinions in single issues, as opposed to the earlier period when the laypeople were
generally not exposed to multiple opinions on single issues. Hence, giving him the
option to choose between them will free him of religious obligation (fz£/f), and
allow him to select opinions based on his desires. Moreover, a mugqallid is only
qualified to assess which madhhab he feels is in general superior. He does not
have the ability to adjudicate between them in individual issues. Hence, as al-
Ghazali explicitly mentions, and others have suggested, the only reason why a
mugqallid would follow multiple mujtahids in the later period is in following his
desires (fashabhi), even if he does not realise it.

4. Finally, it is necessary to have conviction that the madhhab one follows is correct,
as stated by Fakhr al-Din Muhammad ibn Mahmud al-Hanafi (d. ca. 570 H) and
others. This is achieved by accepting the words of trusted scholars or based on
widespread recognition of the madhhab or other such indications, as mentioned in
the statement of Imam al-Ghazali quoted below. The reason for this obligation is
that the rules of Shari‘ah depend on one’s belief in their veracity. If one is in
doubt or does not have conviction that what he is following is correct, the rules of
Shari‘ah cannot correctly be implemented.

10Tt is mentioned in Sabih al-Bukhari, for example, that the people of Madinah would follow
exclusively the verdicts of Zayd ibn Thabit.



According to the scholars of juristic theory, the correct view in a point of ijtihad1
difference is in reality only one, although all mujtahids are on a right path and are
rewarded for their ijtihad; and they, as well as their followers, will be excused for
any error in ijtithad that falls within the parameters of legitimate disagreement.
Hence, one must feel confident that the path he has chosen, i.e. his madhhab, is
correct in relation to the others, which he believes are incorrect on the points
where they differ with his madhhab, while acknowledging the possibility that the

reverse may be true.

Statements from the Early Scholars of the Hanafi School

One of the principles of fatwa in the Hanafi school is that, in the absence of a clear ruling
from the founders of the madhhab, i.e. Imam Abu Hanifah and his direct disciples, the
fatwa of the early mujtahids in the school!! is binding!?. On the issue at hand, the ruling
only became applicable after the codification of the madhhabs, when a new situation

presented itself to the common Muslims, i.e. access to the conclusions of multiple
recognised mujtahids following distinct legal methodologies on most issues of
jurisprudence. The early mujtahids of the Hanaft madhhab from this period clearly
obligated adherence to a single madhhab in all its rulings. Hence, the views of later
scholars of the madhhab like Ibn al-Humam (d. 861 H) and Ibn Nujaym (d. 969) will be
disregarded.

The following are some of these statements:

1. Fakhr al-Qudat Muhammad ibn al-Husayn Aba Bakr Arsabandi (d. 512)'3 said:

“If the truth was multiple, it would be allowed for a mugqallid to make taqlid of
this mujtahid once and taqlid of another at another time, so this would be

premising the religion on desire, which is ugly...And those who say the truth is
one, consider it necessary for the layperson to follow one Imam — whose position
according to him is that he is the most learned based on the evidence of
inspection — and he does not oppose him in anything based on his personal

whim.” (Tagwim Usil al-Figh, Dar al-Nu‘man lil ‘Ulam, 2:868)4

11 “Mujtahid imams” refer to both “mujtahids in the madhhab” (mujtahid fi l-madhhab) who are
capable of deriving new rulings based on the principles and precedents from the madhhab, and

“mujtahids of fatwa” (mujtahid fi -futya) who have the ability to assess the stronger opinions of the
madhhab.

12 Allimah Ibn ‘Abidin proves this principle of the madhhab in his Sharh Ugsid Rasm al-Mufti
(Maktabat al-Buhsra, pp. 52-3), quoting from a/-Hawi al-Qudsi and Fatawa QadiKhan.

13 Kafawi said, “The leadership of the Hanafis culminated at him.” (a@/-Fawa'id al-Bahiyyah, Dar al-
Ma‘rifah, p. 164-0)
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In this statement, al-Arsabandi is refuting the Mu‘tazili belief that the truth in an
issue open to differences of ijtthad is multiple. He says that this would entail the
layperson is allowed to follow different mujtahids which would be basing religion
on desire (and not on religious obligation). Hence, there is a clear indication in this
passage that the reason why one must adhere to a single madhhab is that to do
otherwise would entail basing religion on desire. The reason why giving such an
option to a mugqallid entails basing the religion on desire has been articulated by
al-Arsabandr’s Shafi‘T contemporary, Imam al-Ghazali, in the passage that will be
quoted from him further below. In brief, the limit of a muqallid’s ijtihad is to
determine that one madhhab appears superior to the other. Beyond that, the
mugqallid does not have the capacity to adjudicate between the madhhabs on
individual points of difference. Hence, the only reason he would follow one
madhhab in some rulings and another in other rulings is in following his desires
(even if he does not realise it or believe so).

Thereafter, al-Arsabandi asserts the scholars who hold that the truth is one —
meaning, the scholars whose view we subscribe to — believe that it is necessary for
the layperson to follow one Imam. The process by which the layperson selects
which Imam he will follow is to apply his mind and choose the one he feels is
most learned. The reason he is to do this is precisely because the truth in an issue
of disagreement is one. If one did not have confidence that his madhhab is
superior, he would not have belief in its injunctions being correct, and in order for
the laws of Shari‘ah to propetly function, it is necessary that a person believes they
are correct.

Hence, al-Arsabandi clearly advocates the obligation of adherence to a single
madhhab on the basis that giving the layperson the option to choose from
different madhhabs on different occasions entails basing the religion on personal
whim.

2. Ahmad ibn Muhammad ibn ‘Umar Abu I-‘Abbas al-Natift (d. 446)1> said,
commenting on a statement of Imam al-Hasan ibn Ziyad (d. 204) regarding the

options available to a person “ignorant of knowledge” (al~jabil bi I-ilm) when
presented with multiple different fatwas:

“This is when the questioner is on the madhhab of the people of ‘Iraq, and one

scholar issues fatwa on the view of Abu Hanifah and another scholar issues fatwa
on the view of Abu Yusuf and another scholar issues fatwa on the view of

15 He was described as one of the senior ‘Iraqt jurists and authors of Wagi‘at and Nawazil (al-Fawa'id

al-Babiyyah, p. 36)



Muhammad or the view of Zufar, for he may not opt for the view of al-Shafi? nor
the view of Malik.” (Mu‘in al-Hukkan, p. 27)1¢

This statement illustrates that in the fourth century, the Hanafi scholars spoke in a
context of laypeople (who are “ignorant of knowledge”) adhering to a single
madhhab. Moreover, such people were not allowed to step outside of the
madhhab. It also illustrates “adherence to a madhhab” refers to the madhhab as a
whole and not to a single person, i.e. a body of scholars belonging to the same
juristic school.

It is important to note here that the view of those scholars who spoke about the
layperson having a choice to select from multiple different fatwas presented to
him does not contradict this paradigm, precisely because, as al-Natifi mentioned, a
layperson is restricted to follow the scholars of his school and is not necessarily
restricted to any particular scholar within the school. Hence, this “choice” refers
to the scholars within one’s school and not outside of it.

3. Imam Muhammad ibn Mahmauad ibn al-Husayn al-Asrashani (d. 632)7 said:
“It is permissible for a man and woman to switch from the Shafi‘T madhhab to the
Hanafi madhhab and, likewise, vice versa, but in totality. As far as a single issue is

concerned, he will not be allowed [to do that]; such that if blood was to come out

trom a person of the Hanafi madhhab and it flowed, it will not be permissible for
him to pray before performing wud@’, imitating the madhhab of al-ShafiT in this
issue, and if he prayed before performing wudd’, he will be punished.”!8

4. Fakhr al-Din Muhammad ibn Mahmud (d. ca. 570 H)!9 said:
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17 Al-Kafaw1 said: “He was amongst the mujtahids of his era.” (Fawa'id Babiyya, p. 263) He was a

student of Imam Burhan al-Din Marghinani, the author of a/-Hidayah, and is the author of Jami*
Abkdm al-Sighar amongst other works.
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19 He was mufti of Sijistan, a learned Imam with extensive knowledge of both fundamentals and

peripherals (a/-Fawa'id al-Bahiyyah, p. 201)



“The slaves are ordered to act on the evidences of Shari‘ah...As far as the generality
of the Muslims are concerned, it is not in the capacity of everyone to give preference
to evidences and exercise ijtihad, but he must give preference to an Imam he
considers, and he will be a follower of him. When he contemplates and gives

preference to an Imam over an Imam, and he considers his path true and right, the

view of others becomes invalid for him, so it is not permissible for him to act on

their madhhab, just like a mujtahid when an evidence is authentic according to him,
he does not act on the remaining [evidences]. It is only such because all people are
ordered to act on the command of Allah, whether they are scholars or non-scholars,
but the scholars are ordered [to do so| with evidences and precedents and giving
preference to one of the evidences, and the commoners are ordered to give
preference to the scholars as it is not in their capacity [to do] other than that, in order
that everyone will be observant of the command of Allah (Exalted is He).”20

Although he does not state it explicitly, the reason why a non-scholar must select
one scholar (i.e. mujtahid) he believes is superior — although this was not the rule
in the eatlier period — is because, as alluded to in this passage, to not do so would
negate him being “observant of the command of Allah” and acting on the
“evidences of Shari‘ah”. The only reason this would be so is that if the layperson
is free to select whatever opinion he pleases, religious compulsion or obligation

would be lifted, and he will become a follower of his personal whim as opposed to
the Shari‘ah.

Fakhr al-Din also said:

“Rigidity in the madhhab is wajib, and fanaticism is impermissible. Rigidity is to act

on what is [the of view| his madhhab and he believes it is true and correct, and

fanaticism is imprudence and rudeness with respect to the founder of another
madhhab, and all that stems from his denigration. That is not permissible, because

the Imams of the Muslims are in search of what is right and they are on the truth”?!

5. ‘Ubayd Allah ibn ‘Umar ibn ‘Isa, Aba Zayd al-Dabisi (368 — 430 H)?22 said:
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22 He studied figh under Abu Ja‘far al-Astrashani, and was one of the brilliant Hanaft scholars from
Transoxiana. (a/-Fawa'id al-Bahiyyah, p. 109)



“The one who regards the truth as multiple [like the Mu‘tazilah] establishes choice
for the layperson to select [from them] based on his personal whim. And the one
who says the truth is one, he makes it necessary for the layperson to follow one
Imam, whose position according to him is that he is the most learned based on
the evidence of inspection, and he does not oppose him in anything based on his
personal whim.” (Tagwim al-Adillah, p. 410)?3

Al-Arsaband?’s statement quoted earlier is a rephrasing of this passage of al-
Dabusi. Hence, the same explanation applies.

6. Zahir al-Din al-Marghinani al-Kabir ‘Al ibn ‘Abd al-‘Aziz (d. 5006) said:

“A layperson of the Hanafi madhhab bleeds and did not repeat purification,
imitating al-Shafi‘t with respect to this ruling, that is not permissible for him.”2*

7. Shaykh al-Islam Burhan al-Din ‘Alf ibn Abf Bakr al-Marghinani (511 — 593 H)%
said:

“A [Hanafi] man suspends divorce of marriage and then he marries a woman and
secks fatwa from [a person belonging to] the Shafi? madhhab, and he issues fatwa
according to his madhhab that the divorce has not occurred, it will not be a proof
with respect to him.”26

If a man were to say, “Every woman I marry is divorced,” the suspended divorce
takes effect in the Hanaft madhhab but not in the Shafi? madhhab. According to
this fatwa of Imam al-Marghinani, a Hanafi may not accept the fatwa of a Shafi‘T
who tells him the divorce has not occurred.

In explaining why the early Hanaft scholars obligated the layman to stick to one
madhhab, Ibn al-Humam (788 — 861 H) said:

“Most probably the compulsions [of adhering to a single madhhab] such as these from
them [i.e. the earlier scholars of the school] was to prevent them [i.e. the laypeople] from
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unmatched authority in the Hanafi madhhab. He studied under Najm al-Din ‘Umar al-Nasafi, al-Sadr
al-Shahid and others. (a/-Fawa'id al-Bahiyyah, p. 141)
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seeking out the easiest opinions (fatabbu‘ al rukbas), for otherwise the layperson will select
the view of a mujtahid whose opinion is least burdensome on him.” (Fath al-Qadin)*’

Unfortunately, Ibn al-Humam did not agree with this established view and even allowed
seeking out the easiest opinions of the madhhabs (fatabbu’ al-rukhas)! Tatabbu* al-rukhas is
forbidden by consensus, as stated by Ibn ‘Abd al-Barr.?® The personal opinion of later
scholars cannot override the established consensus of the early scholars. In discussing the
position attributed to ‘Izz al-Din ibn ‘Abd al-Salam on the permission of atabbu‘ al
rukhas, Imam al-Wanshirist al-Maliki (d. 914 H) said:

“Ibn Hazm and Abu ‘Umar [ibn ‘Abd al-Barr] have related consensus [on the prohibition
of tatabbu’ al-rukhas|, and its basis is transmission, while ‘Izz al-Din did not clarify any
basis for his fatwa, so it may be an opinion that he held and was isolated in, or a
consequence of [his] opinion which is what is apparent from the force of his speech.

Whatever it may be, it is an innovated view after an earlier consensus, so it is rejected

(batil) due to its implication of imputing error on the ummah, and imputing error on
them is prohibited as established in the principles of Figh.”?

We will also see from some of the statements of early Imams that following the
codification of the madhhabs, there was consensus that a layperson must adhere to a
single madhhab. Hence, this eatly consensus too may not be superseded by the view of
some later scholars.

From these quotes from the early authorities of the madhhab, we learn that the official

Hanafi position is that a layperson must stick to a single madhhab, believing all its rulings

are correct, and he may not switch madhhabs on single issues. The view of Ibn al-
Humam and subsequent scholars in opposition to this cannot override the established

position of the madhhab. ‘Allamah Qasim ibn Qutlabugha (802 — 879 H) said: “The
researches of our teacher [Ibn al-Humam]| which are contrary to the madhhab will not be

acted upon.” (Sharh ‘Ugsnd Rasm al-Mufii, p. 35)

One final point we will mention here is that in the early Hanafi school, some scholars
mentioned an exception to this rule, which is that a Hanafi muqallid may accept the fatwa
of a ShafiT mufti in the case of the suspended divorce. However, ‘Allamah Ibrahim ibn
Husayn Birt al-Makki (d. 1099), the Hanafi mufti of Makkah, has explained in a treatise
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on this subject, called Ghayat al-Tahqiq fi ‘Adami Jawaz al-Talfiq fi I-Taqlid — in which he
addresses a number of other such doubts —, that this is not an example of leaving the
madhhab nor is it an exception to the rule. This is because al-Zahidi (d. 658 H) reported
that the “Shafi7 view” in this example is an opinion transmitted from Imam Muhammad
ibn al-Hasan al-Shaybani, and many of the early mujtahids from Khawarizm would issue
fatwa on it.

In brief, there is nothing in the recorded views of the early mujtahid scholars of the
madhhab that upsets the paradigm we have presented.

Statements from the Early Scholars of the Shafi‘f School

1. Imam al-Haramavn, Abu [-Ma‘ali ‘Abd al-Malik ibn Abi Muhammad al- Juwayni
(417 — 478 H)30 said:

“If it is said: Is it permissible for a layperson to subscribe in some juristic rulings
to the madhhab of al-ShafiT and in some of them to the madhhab of Abu
Hanifah, and likewise the madhhab of all the Imams in this fashion? If you say:
That is permissible, and it is not necessary for anyone to adhere to the founder of
a specific madhhab, then there is no need in that case to author this book, because
he has no need to recognise the “more correct” and follow what is right and true
[according to him], but he does whatever he wishes according to the madhhab of
whomsoever he desires.

“The answer is: We say: It is not permissible for the layperson [to do] what you
mentioned. Rather, it is definitely necessary for him to specify a madhhab from
these madhhabs, either the madhhab of Al-Shafit — may Allah be pleased with
him — in all cases and subsidiaries, or the madhhab of Malik or the madhhab of
Abu Hanifah or other than them — the pleasure of Allah be upon them. He may
not subscribe to the madhhab of al-Shafiq in some of what he desires and the

madhhab of Aba Hanifah in the remainder of what he approves, because if we
allowed it, that will lead to immense confusion and lack of regulation. Its outcome
will be the negation of [religious] obligations and there would be no benefit to the
religious] obligation established on him, since if the madhhab of al-Shafi‘
necessitates the impermissibility of something and the madhhab of Aba Hanifah
necessitates the permissibility of that very thing or vice versa, if he wishes he may
incline towards permissibility and if he wishes he may incline towards
impermissibility, so neither permissibility nor impermissibility would be realised.

In this is the negation of obligation and nullification of its benefit and uprooting
of its foundation. And that is rejected (batil).

30 He was the shaykh of the Shafi‘ts in his time. Abu Sa‘d al-Sam‘ant said: “Abu 1-Ma‘ali was the
absolute imam of imams, with consensus in the east and the west on his imamah. Eyes have not seen
the like of him.” ($#yar A lam al-Nubala’, Mu’assat al-Risalah, 18:469)



“If it is said: Was it not that in the era of the Sahabah, a person was given the
option between selecting, in some cases, the madhhab of al-Siddiq, and in some,
the madhhab of al-Faruq, and likewise with respect to all the Sahabah in all cases,
and they did not prevent him from that? So since this is permissible amongst the
Sahabah, why is it not allowed in our time?

“The answer is that this was only so because the juristic principles of the Sahabah
were not adequate for all cases, comprehensive of all rulings, encompassing all
subsidiaries, covering all details, because they laid the groundwork, founded
principles, paved the foundations and did not dedicate themselves to deriving
subsidiaries and elaborating the details. Hence, the madhhab of Abu Bakr was not
adequate for all cases, and likewise the madhhab of all Sahabah, so because of
necessity, it was permitted for mugqallids to follow Abu Bakr in some cases and in
that which his opinion was not found, to follow al-Faruq. As for this era of ours,
the madhhabs of the Imams are adequate and encompassing of all, because there
is no case that occurs except that you find it in the madhhab of al-Shafi‘T or in the
madhhab of other than him, either explicitly or by derivation, so there is no
necessity to follow two Imams together.” (Mughith al-Khalg, 13-16)3!

This is a very explicit passage showing the reason for the difference between pre
and post codification of the madhhabs.

Al-Juwayni mentions that, if allowed to follow more than one madhhab, it will
lead to two things: one is immense confusion and the other is lack of regulation. It
is possible that by “immense confusion” there could be an allusion to the
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inconsistency in juristic methodology that would arise if a layperson followed
multiple madhhabs. This is supported by his reference to the “principles” of the
Sahabah which he states were insufficient for all juristic issues. On the other hand,
the principles of the codified madhhabs were complete and applied to more or
less all juristic issues. It is because of the insufficiency of the methodologies of the
Sahabah that, out of necessity, the layperson was permitted to accept rulings from
multiple mujtahids.

“Lack of regulation” refers to, as al-Juwayni elaborated, the removal of religious
obligation, by giving the legally obligated individual the option to choose between
different legal rulings on the same issue.

Moreover, al-Juwayni is emphatic in this ruling, saying it is “definitely” (hatmman)

obligatory on the layperson to adopt a single madhhab, and the repercussions of
saying otherwise is something that is outright rejected (batil). Scholars who in the
present time hold the same strict stance, therefore, are fully justified in doing so.

2. Recording the position of Shams al-Islam Abu I-Hasan ‘Alf ibn Muhammad Ilkiva
al-Harrasi (450 — 504 H)32, Imam al-Nawaw1 said:

“If [a layperson] is not ascribed [to a madhhab], it is premised on two views,
which Ibn Barhan related, in that: Is it necessary for the layperson to adopt a
particular madhhab, adopting its dispensations and strictures?... The second [view]
is it is necessary for him. Abu l-Hasan al-Ilkiya positively asserted it, and this
applies to all who have not reached the level of ijtihad from the jurists and the
adherents of all sciences. Its basis is that if following any madhhab he wished was
permissible, it will lead to collecting the dispensations of the madhhabs, in
following his desire, and choosing between permission and prohibition, obligation
and permissibility, and that will lead to relinquishing the burden of responsibility;
as distinguished from the first period [of Islam| because the madhhabs
incorporating laws related to all outcomes were not refined. Based on this, it is
necessary for one to strive to choose a specific madhhab he will follow. We will
pave for him a simple path he should follow when striving to do so. Thus, we say:
Firstly, he may not follow in this mere desire and inclination towards what he
tound his forefathers upon; and he may not adopt the madhhab of any of the
Imams of the Sahabah (Allah be pleased with them) and others from the early
ones, even though they were more learned and higher in rank than those who
came after them because they did not devote themselves entirely to compiling
knowledge and outlining its principles and its branches, so none of them had a
refined, codified and approved madhhab, and only those who came after them
from the Imams who were affiliated to the madhhabs of the Sahabah and the

32 He was the shaykh of the Shafi‘s, a teacher of the Nizamiyyah and one of the prime students of
Imam al-Juwayni. (Tabagat al-Shafi iyyab al-Kubra, 7:231)



Tabi‘in took up this task, undertaking the responsibility of laying down the laws
pertaining to all happenings before they occurred, and attempting to clarify their
principles and branches, like Malik, Abua Hanifah and others.” (A/-Majmii* Sharh al-
Mubadhdhab, 1:93)3

The position of Ilkiya al-Harrasi presented here is similar to that of his teacher, al-
Juwayni. However, here there is the addition that the layperson is obligated to
select the madhhab he will follow based on a personal examination of which
madhhab he feels is superior. As mentioned earlier, the reason for this obligation
is the necessity to have firm belief in the correctness of the legal injunctions one is
following.

3. Hujjat al-Islam al-Ghazali, Aba Hamid Muhammad ibn Muhammad (450 — 505

H)3* said while discussing the conditions for condemning a wrong (munkar):

“The fourth condition is that its being munkar is known without ijtihad. So all that
is in a place of ijtihad, there is no accountability therein. Hence, a Hanaft may not
condemn a Shafi for eating a lizard and hyena and [the animal over which] saying
bismillah was left out, and a Shafi?! may not condemn a Hanaft for drinking non-
intoxicating nabidh and taking inheritance of distant relatives and residing in a
house which he acquired by [the right of] pre-emption of a neighbour, and other
such [examples] from the places of ijtihad.

“Yes, if a ShafiT sees a ShafiT drinking nabidh and marrying without a guardian
and [thereafter| engaging in intercourse with his wife, then this is in a place of
consideration. The most apparent [view] is that he has [the right of] taking him to
task and rebuking [him]; since none of the scholars have opined that it is

permissible for a mujtahid to act on the dictates of the ijtihad of other than him;
nor that the one whose judgement in taqlid led him to a man he considers the best
of the scholars that it is permissible for him to select the madhhab of other than
him, choosing from the madhhabs the most pleasing of them to him. Rather, it is

incumbent on every muqallid to follow his Imam in every detail. Thus, his
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opposition to [his] Imam is by agreement of the scholars a munkar, and he is sinful

in opposing [him|.” (Ihya’ ‘Uldim al-Din, 2:321)3

In this passage, al-Ghazali has quoted consensus that a muqallid must follow his
Imam who he believes is superior to the other Imams. Moreover, by mentioning
that he may not “choose from the madhhabs the most pleasing of them to him,”
there is an indication that the reason for this restriction is that it would lead to
tatabbu ' al-rukhas and following desires.

Al-Ghazali further said in the same passage, rejecting the contrary view:

“The view of the one who opines that it is permissible for every mugqallid to

choose from the madhhabs whatever he wishes is not given consideration.

Probably it is not authentic that any opiner opined it at all. So this is a view that is

not established, and if established, it is given no consideration.” (Ihya’ ‘Ulsinz al-
Din, 1:322)36

In this passage, it is clear that what al-Ghazali meant by the mugqallid’s “Imam” in
the previous passage is his madhhab, and not the individual Imam per se.
Furthermore, al-Ghazali knows of no disagreement on the impermissibility of
selecting from all the madhhabs as one wishes. Rather, it is necessary to restrict
oneself to a single madhhab. And finally, he says, even if anyone were to have
disagreed, his opinion is rejected.

In a letter to Qadi Abu Bakr al-Maliki (d. 543 H), Imam al-Ghazali said:

“It is not permissible for the mugqallid of a scholar to choose the most pleasing of
the madhhabs to him and the most agreeable to his temperament. He must make

taqlid of his Imam who he believes to have the correct and right madhhab in

relation to other than him, and follow him in all that comes and goes. Hence, it is
not permissible for a Maliki to switch to the madhhab of al-Shafi‘T unless it

overpowers his mind that its opinions are more correct. In that case, it is

necessary to make taglid of him in all juristic rulings. If it is not that, then there is
no motive for him to oppose [his madhhab] except whim, just as it is not

permissible for a mujtahid to oppose the conclusions that his ijtihad reached...

35 eal ST el e S OF ghiodd el 4 e S slem W 2 3 a L ISS el i Lol 100 655705 O wl ) byl
ot Anidy badosf 15 (3 anslomg o)1 (653 Sle Alglsy S o s Bl g il o S OF bl ¥y i) Sg5ny arally
Yl e & OF elYly ) o 2 18wy Uy J S xSy Al e Wil el ol o) omi olg VI )l e s 22 )
Of slalall Luadl o, jases 4 dlidl (3 sslgzm) (ool o) O Vg 08 slgaml Comst Joms OF o o dgedl OF ] cnbadtl o asl Gy § 3]
o8 1S 58 e e i) w030 ol IS olie L3 Alie IS Je b codie Ll Caldl) e b 0pd (s A 0T
(YYNVeo2 Yo g dblS pdll pgle sy 2l ole say cilast

0¥ o5 Oy o ¥ e 1 Lol ) (ald Olad s ¥ alaly 4 dzme i T L ol el OF Aie ISU e T 5 e sl

(YYY.» \'.C cJ;u\.H Olﬁ sbe-l) 4 damy



“It is necessary for every Muslim to follow what overwhelms his mind that it is
the most correct in acts of devotion. This condition in the mugqallid is achieved by
considering what his Imam — whose opinion being sound has overwhelmed his
mind — is upon as correct; just as knowledge of the best of doctors in the lands is
achieved by the one who is ignorant of it. This is either through hearing from the
mouths [of people] or observing most people [going to] a particular person, or his
hearing two people or one person whose assessment is good [according to him]
and his heart feels comfortable with him; like if he were to hear from his parents
the excellence of Malik and al-Shafi, and he assents to it and his heart feels
comfortable with it. Hence, it is not permissible [for him] to oppose his
assessment.

“ILf he were to say: ‘My assessment in other than this legal case is that the one I
made taqlid of is wrong,” mugqallids are not entitled to this. His ijtihad in individual

issues is an error and it is as though in his mind he knows that which his Imam

does not know in other than this issue [in which he made taglid of him]|, and this
is ignorance! As for following al-ShafiT in an issue in which he opposed a Sahabi,

it is necessary to have the assumption of al-Shafi‘ that he did not oppose him
except for an evidence stronger than the madhhab of the Sahabi. If this was not

assumed, he would ascribe to al-ShafiT ignorance of the position of the Sahabi,
and this is impossible. This is the reason for giving preference to the madhhab of
the later ones [i.e. the four Imams] over the earlier ones [i.e. the Sahabah], despite
knowledge of the superiority of their knowledge over theirs; as the earlier ones
heard hadiths solitarily and dispersed in the lands and their fatwas and decrees
differed in the lands, and sometimes hadiths reached them and they withheld from
what they opined and decreed. In the first era, they did not get involved in
collecting hadiths due to their occupation with jihad and laying down [the
toundations of] the religion. Then when the people reached [the time of] the
successors of the Tabi‘in, they found Islam settled and established, so they
diverted their attention towards collecting hadiths from the furthest lands and
places by means of journeys and travels. Thus, the later ones inspected after
encompassing all the proofs of the laws, and they did not contravene what was
opined in the earlier [period] except for an evidence stronger than it...” (ALM:'yar
al-Mu'‘rib, 11:164-5)%
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This is an explicit passage that according to al-Ghazali, a mugqallid must make
taglid of the madhhab of his Imam in all rulings. He may not follow one madhhab
in some rulings and another in other rulings, and al-Ghazali is clear that the only
reason that a mugqallid would do this is in following his desires. The limit of a

mugallid’s ijtihad is to determine that one madhhab appears superior to the other.
Bevond that, the muqallid does not have the capacity to adjudicate between the

madhhabs on individual points of difference. Hence, he must choose one
madhhab he feels is superior and adhere to it completely, as the only reason for
shifting in individual rulings would be vain desire (even if the muqallid does not
realise it).

4. Shafi‘ibn ‘Abd al-Rashid Abu ‘Abdillah al-Jili (470 — 541 H)?8 is referred to in the
following passage of al-Zarkash:

“If [a muqallid] adhered to a specific madhhab, like [the madhhab of] Malik or al-
ShafiT, and he believed in its superiority in general, is it permissible to oppose his
Imam in some juristic rulings and select the opinion of another mujtahid besides

him? In this are [the following] views: First, prohibition. Al-Jili positively asserted
this in a/-I jaz, because the view of every Imam is independent in individual cases,

so there is no need to shift except following desires, and due to what is in it of

tollowing dispensations and playing with religion.”?

There is a clear indication in this statement that the only reason the earlier
generations did not restrict themselves to a single mujtahid is because there was a
need: the rulings of each mujtahid on all juristic issues were not known, making it
necessary to refer to multiple mujtahids. Al-Juwayni was quoted earlier making the
same point.

Furthermore, the reason for restricting oneself to a single madhhab, i.e. the
potential of following desires, is also alluded to in this statement. Although al-Jili
does not say that a layperson must at the outset select a madhhab, but since his
reasoning is that to have the option to select from multiple madhhabs bears the

sl Igmet aditl) 08U ol gl fuinis olall mn copndial) e Bl e e 3 s Mg L2 5y (bl plic Jod) )
o Y1 pandl (3 1t by 1saSs 5l 18T Les Doy Sl gl Ly 3 (8 gl gl ol DU 3 185y (ol
el r sV U] e 15 b Ftgt Tas DL lpaomy comldl ol ) A1 030 Lol el gy 5Ll bzt eysl=Y)
el Jlonbly i sl il JJa V) a0 Lo 15t Ly rSY1 e it ol Y1 ity g 5 09 2 LG LYl oy Ly lLasly 3L

(e=Vit. 2 Vg
38 A senior Shafi‘T scholar who studied under both Ilkiya al-Harrast and al-Ghazali.

3 ag2 e ond Joi by LA 2 (3 wel] (% OF Se2 e () o e il dizely ilally LS Lons Lads o3l s
gLl oo i Uy ¢ el V) JUasyl 1) 39,0 D6 (LU 5Ty Jazes ple) IS8 oY syl S ey LadT ralie 4 € 2T
(YY...” a sl > (ot ) ugJJLv Ml ua:-)?.“



consequence of following desires and playing with the din, it would entail that his
opinion is it is necessary for a layperson to choose one madhhab he will follow in
all its rulings. Safi al-Din al-Hindi (644 — 715 H) said after mentioning this very
reasoning:

“This evidence demands that it is necessary for the layperson to subscribe to a
specific madhhab at the outset.”

Moreover, it is also clear from this passage that al-Jili saw no reason why a
mugqallid would shift from one madhhab to another — when there was no dire
need as in the early period — besides following vain desire (tashabhi).

5. Al-Qaffal al-Marwazi, Abu Bakr ‘Abdullah ibn Ahmad’s (327 — 417 H)*! opinion
is mentioned in the following passage from al-Nawaw1’s Sharh al-Mubadhdbab:

“Shaykh [Aba Muhammad al-Juwayni] said: It will be considered if he [i.e. the
layperson] is ascribed to a madhhab, we will premise it on two views which al-
Qadi Husayn related in that the layperson does he have a madhhab or not?...The
second, and this is the most authentic according to al-Qaffal, is that he does have
a madhhab, so it is not permissible for him to oppose it.”” (a/-Majmii* Sharh al-
Mubadhdhab, 1:93)4

In explaining al-Qaffal’s view, Ibn al-Salah states:

“Because he believes that the madhhab which he is ascribed to is the truth and he
gave it preference over other than it, so he must follow through with the demand
of this belief of his. Hence, if he is a ShatiT he may not seek fatwa from a Hanafi,
nor oppose his Imam.”43

This proves that according to al-Qaffal once a muqallid has selected a madhhab,
he must adhere to it in all its rulings.

6. The “Ashab al-Wujah” were major early mujtahids in the Shafi‘l madhhab,
generally having lived between the third and fifth centuries. Al-Nawaw1 describes
them as follows: “A mujtahid restricted to the madhhab of his Imam, independent
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in establishing his viewpoints with evidence, although he does not go beyond the
foundations of his Imam and his principles in his evidences. His condition is
knowledge of jurisprudence and its principles and the detailed evidences of laws,
and insight into the methodology of [drawing] legal analogies and [determining]
the ratio legis. [He is] fully trained in extraction and derivation, capable of linking
what is not explicitly mentioned by his Imam to his principles.” Al-Nawaw1 then
said: “This is a description of our Ashab, the Ashab al-Wujuah.” (Sharbh al-
Mubadhdhab, p. 76) Some examples of Ashab al-Wujah are: Abu ‘Ali al-Husayn ibn
Salih ibn Khayran (d. 320 H), Abt Yahya Zakariyya ibn Ahmad al-Balkhi (d. 330
H), Zahir ibn Ahmad al-Sarakhst (d. 389 H) and Abu Bakr al-Awdani (d. 385 H).

Al-Nawaw1 said:

“If [a layperson] is not ascribed [to a madhhab], it is premised on two views,
which Ibn Barhan related from our Ashab, in that: Is it necessary for the
layperson to adopt a particular madhhab?...The second it is necessary for him.
Abu I-Hasan al-Ilkiya positively asserted it, and this applies to all who have not
reached the level of ijtihad from the jurists and the adherents of all sciences. [This
is so] in order that he does not collect the dispensations of the madhhabs; as
distinguished from the first era when the madhhabs were not codified such that
their dispensations may be collected. Based on this, it is necessary for one to strive
to choose a specific madhhab he will follow in everything. He may not adopt a
madhhab based merely on whim, nor with what he found his forefathers upon.
This is the statement of the Ashab.” (Rawdat al-Talibin, 8:101)4

In explaining the view of the Ashab, al-Nawawi clearly mentions that in the early
period the laypeople were not able to seek out the easiest opinions of the
mujtahids, precisely because their madhhabs were not codified.

In short, there is very strong support from within the early Shafi‘? school for the
paradigm of taqlid we have proposed in the introduction. Furthermore, Imam al-Ghazali
effectively quoted consensus on this ruling, and as mentioned earlier, the disagreement of
later scholars cannot override the binding consensus of the earlier jurists.

Statements from the Early Scholars of the Maliki School
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1. Shaykh al-Islam Qadi Abu I-Fadl ‘Iyad ibn Masa (476 — 544 H)* said:

“Know — may Allah give us and you success — that the ruling of the one devoted
to the orders of Allah (Exalted is He) and His prohibitions, obedient to the
Shari‘ah of His Prophet (Allah bless him and grant him peace), is to seek
acquaintance of this and that with which he will render devotion [to Allah] and
that which he will perform and will omit, and [that which] is necessary for him
and forbidden, and [that which] is permissible for him and encouraged, from the
Book of Allah and the Sunnah of His Prophet, for they are the two foundations
which the Shari‘ah is known only by means of and Allah is rendered devotion only
by knowledge of.

“Furthermore, the consensus of the Muslims is built upon them, and dependent
on them. Thus it cannot be found nor convened, except [based] on them, either
from a text which they knew and then did not transmit or from a deduction based
on them — based on the view that a consensus via the route of ijtthad is valid.

“All of this will not be complete except after making knowledge of them, and the
means and tools allowing him to reach it, a reality, in terms of transmission and
reason, and pursuit of it, collection and retention, and knowledge of what is sound
from the traditions and famous, and acquaintance of how to gain understanding,
and that by which he will gain understanding, in terms of knowledge of the
outward of the words, which is knowledge of Arabic and language, and knowledge
of their meanings and the meanings of the intent of Shari‘ah and its objectives,
and the clear directive of speech, its outward and its purport and all its angles,
which is termed “knowledge of the principles of jurisprudence”, most of which is
connected to knowledge of Arabic and the objectives of speech and conversation,
and then [knowledge of] the source of making a [legal] analogy of what has not
been explicitly stated on what has been explicitly stated, drawing attention to the
presence of the legal reason in it or its resemblance to it.

“All of this requires time, while devotion [to Allah and Shari‘ah] is necessary
immediately. Moreover, those who have reached this road, which is the road of

jjtihad and ruling by it in the Shari‘ah, are few and fewer than few after the first
era and the righteous Salaf and the praiseworthy three generations.

“Since this is so, it is necessary for the one who has not reached this position from
the legally responsibility individuals (muakkallafin) to receive what he will render
devotion with and which he was legally obligated with, in terms of the tasks of
Shari‘ah, from those who transmit it to him, and make him aware of it, and [who]

he depends on in his transmission, knowledge and assessment. This is taglid, and

the rank of the common people, nay most of them [i.e. people], is this!

4 One of the leading scholars of his time, author of the renowned and indispensable work, a~-Shifa’,
commentatot of Sahih Muslim, and, like al-Ghazali, in need of no introduction.



“Since this is so, it is necessary to make taglid of a scholar that is dependable upon
in that, and when the scholars become abundant, then the most learned.

“This is the share of the muqallid in terms of ijtihad (exercising judgement) for his
religion. The muqallid will not abandon the most learned and go towards other

than him, even if he [too] is engaged in knowledge. Thus, he will ask about that of
which he does not have knowledge until he knows, just as Allah (Exalted is He)
said: ‘Ask the people of knowledge if you do not know.” And the Prophet (Allah
bless him and grant him peace) ordered imitation of the caliphs after him and his
companions, and indeed the Prophet (Allah bless him and grant him peace)
dispatched his companions amongst the people to teach them the understanding
of religion, and teach them what is prescribed upon them, and Allah (Exalted is
He) encouraged all of them, that from each group a party of them go forth in
order to gain understanding in the religion and warn their people when they return
to them. (Qur’an, 9:122)

“Since this matter is necessary and inevitable, and the most worthy and deserving
of those who the ignorant layperson and the novice worshipper and the student
seeking guidance and the one seeking understanding in the religion of Allah make
taqlid of are the jurists of the companions of the Messenger of Allah (Allah bless
him and grant him peace), who took knowledge from him and knew the reasons
for the revelation of the commands and prohibitions, and the functions of the
laws, and the contexts of his (upon him peace) speech, and they witnessed the
indications of it, and they spoke directly in most of them with the Prophet (upon
him peace), and they asked him about them, along with what they were upon of
vast knowledge and acquaintance with the meanings of speech and illumination of
hearts and expansion of breasts, so they were indisputably the most learned of the
Imams, and the worthiest of them to make taqlid of, but they did not speak about

the legal cases except in the small number [of them]| that arose, nor were juristic
rulings derived by them, and they did not speak about the Shari‘ah except of

principles and events, and most of their occupation was in acting on what they
knew, and defence of the territory of religion, and consolidating the Shari‘ah of
the Muslims. Moreover, there is disagreement amongst them in some of what they
spoke of, which will leave the muqallid in confusion, and will force him to
contemplate and have reservation.

“Derivation [of subsidiary rulings]|, drawing results and elaborating the [points of]
discussion in that which is expected to occur only came after them. Thus, the
Tabi‘Gn came, and they analysed their disagreement and they built on their
foundations, and then after them scholars arose from the successors of the
Tabi‘tn, and events became numerous, legal cases took place, and the fatwas on
them became diverse, so they gathered the views of all [scholars], and they
preserved their jurisprudence, and they researched their disagreement and their
agreement, and they were cautious of the matter becoming dispersed and the
disagreement going out of control, so they exercised their reasoning in collecting



the traditions and regulating the principles, and they were asked and they
answered, and they founded principles and paved foundations and derived legal
rulings based on them, and they authored for the people works on this and
arranged them into chapters, and each of them acted in accordance with what was
inspired to him and he was granted accordance to [do], so the knowledge of
principles and subsidiaries, disagreement and agreement, reached its peak with
them, and they drew analogy on what reached them of what it indicates to or it
resembles. May Allah be pleased with them all and give them the full reward for
their efforts.

“Thus, it is stipulated for the lay muqallid and the novice seeker of knowledge to
refer in [his] taqlid to these [mujtahids] for the texts of his legal cases, and refer to
them in what is unclear [to him] therefrom, due to the encompassment of the
science of Shari‘ah and its revolving around them, and their excellence in
analysing the madhhabs of those who came before them, and their sufficing of
that for those who came after them.

“However, taqlid of all of them will not be possible in most legal cases and the
majority of rulings, due to their disagreement based on the different principles on
which they built [the rulings]. And it is not correct for a muqallid to make taqlid of
whosoever he wishes from them based on whim and chance, or based on what he

finds the people of his vicinity and his family upon.

“Thus, his share here of ijtihad is analysing the most learned of them, and gaining
recognition of the worthiest of the totality of them for taqlid, so that the layperson
will incline in his deeds to his fatwas, and will rely in his acts of piety on what he
opined...It is not permissible for him to trespass in consulting those whose
madhhab he does not adhere to for fatwa, since some of the elders said: “The

Imam for the one who adopts his madhhab is like the Prophet (upon him peace)
with his ummah — it is not permissible for him to oppose him.” This is correct in
terms of reasoning, and in what we elaborated, its soundness is manifest to the
people of insight.

“...Once this introduction is established, we say: The consensus of the Muslims in
all places of earth has occurred on taglid in this fashion, and adherence of them,

and studying their madhhabs and not those before them, while acknowledging the
excellence of those before them and their priority and their superior knowledge,
but the problems [in following them]| are as we described and the sufficiency of
what they selected from them is as we mentioned eatrlier.

“...The people today in all the lands of the world have evolved into five

madhhabs: Malikis, Hanafis, Shafi‘ts, Hanbalis and Dawudis — and they are known
as Zahirts. Thus, it is incumbent on a student of knowledge and the one wishing
to gain acquaintance of what is true and correct to recognise the most worthy of




them of taqlid, in order to depend on his madhhab and tread his path in seeking
jurisprudential knowledge.” (59 — 67)4¢
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The important points to note from this lengthy passage of Qadi ‘Iyad are, firstly,
that he notes most people in his time were muqallids; secondly, the reason it is not
possible to follow the madhhab of a single Sahabi is that no Sahabi has a unified
madhhab relating to all issues of jurisprudence; thirdly, and perhaps most
importantly, Qadi ‘Iyad identifies the reason why it is necessary to adhere to one
madhhab as the different principles of each madhhab on which they based their
rulings — following all of them, therefore, will result in a contradiction in the
outcome; finally, he relates consensus on this type of taqlid i.e. the obligation of
adhering to a single madhhab one believes to be superior to the others.

2. Imam al-Maziri, Abu ‘Abdillah Muhammad ibn ‘Alf al-Tamimi (453 — 536 H)#
said:

“When a question came to me from Tuanis — Allah protect it — when a man who a
long time ago had studied part of the science of Usual under me had married a
woman and divorced her thrice, and then considered her permissible [for him],
after a man solemnised [the marriage] with her and did not have intercourse with
her, so a question about him came to me from the judge and the jurists of the city,
I reprimanded him excessively, and I went into excess, until he thought I gave
them permission to punish him! I mentioned that this is a door, if opened,
repercussions would occur in terms of religion and consequences in terms of
adherence to the laws [of Shari‘ah].

... That which I believe of the resolute religion is that it is prohibited to exit the

madhhab of Malik and his companions as a protection against the path [towards
the negative repercussions]. If this was legalised, a man would say: I will sell one
dinar for two dinars due to what was narrated from Ibn ‘Abbas and then someone
will come who will say: I marry a woman and I make her private part lawful

without a guardian nor witnesses in imitation of Abu Hanifah with respect to the
guardian and of Malik with respect to witnesses, and I will marry her for a meagre

price in imitation of al-Shafit. This is the greatest opportunity for disaster. This

practice would be severed in the earlier times, despite the scrupulousness of its
people and their fear of their honour and their religion. So what of when the
matter has reached a time wherein its people have fallen short of the conditions of
those who came before in such a way that is not hidden to the intelligent. This is a

time when it is more suitable to cut off the substances of laxity in religious
matters. ...You see our imams who would fear Allah (Great and Glorious is He)
exaggerate in condemning laxity in the matter of religion and leaving one
madhhab for another madhhab, due to what it will lead to in terms of
corruption.” (Fatawa [-Maziri, al-Dar al-Tunisiyyah, 151-3)

In this passage, al-Mazir1 explains the importance of regulatory measures to keep
laypeople in check from falling into unwanted consequences. Two such
consequences he refers to in this passage are: adopting shadhdh opinions, such as

47 A major Maliki Imam, commentator of Sahih Muslim, and a teacher of Qadi ‘Iyad



Ibn ‘Abbas’s opinion of allowing the sale of one dirham for two dirhams on spot;
and Zalfig as in the example of the marriage that he described made up of the
opinions of three different madhhabs.

Al-MazitT also mentions in this passage that scholars had put these measures
before his time also. There is in fact a reference to Maliki scholars restricting the
muftis to giving fatwa only on the madhhab of Imam Malik as far back as the early
third century. Wanshirisi reports from al-Harith ibn Miskin (d. 250 H) and Sahnun
(d. 240 H) that they forbade the muftis of their areas from issuing fatwa on other
than the madhhab of Malik (a/-Mi‘yar al-Mu‘rib, 12:26). And as mentioned earlier,
quoting from Saff al-Din al-Hindi, “This evidence demands that it is necessary for
the layperson to subscribe to a specific madhhab at the outset.”

Statements from the Hanbali School

1. Najm al-Din Ahmad ibn Hamdan ibn Shabib al-Harrant al-Misrt al-Faqth (603 —
695 H)*8 said:

[13

It is necessary for every muqallid to adhere to a specific madhhab in the most
famous [view] and not make taglid of other than its adherents.” (a/-Insaf, 11:194)%

With the final clause, “and not make taqlid of other than its adherents,” Ibn
Hamdan clarifies that the obligation is to restrict oneself to the body of scholars
represented by the madhhab, and not only the founder of the madhhab.

Ibn Hamdan also reproduces the statement of al-Nawawi quoting from the Ashab
in his famous work on the protocols of fatwa Sifat al-Fatwa wa I-Mufti wa I-Mustafti
(al-Maktab al-Islami, p 72)

“The Layperson has no Madhhab”?

The statement “the layman has no madhhab” (a/-‘ammi la madbhaba lahi) was mentioned
by some scholars®. This rule applies only to the situation before the codification of
madhhabs, as expressed by al-Juwayni amongst others.

48 He was a leading Hanbalf authority in his time, his most senior teacher being ‘Abd al-Qadir al-
Ruhawi (536 — 612 H). Ibn Rajab al-Hanbali said: “Knowledge of the [Hanbali] madhhab, its
subtleties and its obscurities, reached its peak in him.” (a/-Dhay! ‘ala Tabagat al-Handbilah, Maktabah
al-‘Abikan, 4:267)
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Nasir al-Din Abu I-‘Abbas Ahmad ibn Muhammad Ibn al-Munayyir al-Maliki (620 — 683
H)>! said:

“Proof dictates [the necessity of| adherence to a specific madhhab after [the codification
of the madhhabs of] the four Imams not before them. The difference is that the people

before the four Imams did not codify their madhhabs, nor did the legal cases arise in
large numbers upon them, such that the madhhab of each of them may be known in all
cases or in most of them. The one who asks fatwa of al-Shafif, for example, had no
knowledge of what the mufti will say because his madhhab was not well-known in that
case, or it did not arise before that so it is inconceivable that [anyone| supported it
besides the mind of a specific [mufti]. As for after the madhhabs were understood
codified and became famous, and the dispensation was known from the strictures in

every case, then a questioner will not alternate — when the condition is such — from

madhhab to madhhab except due to an inclination to break away [from responsibility]

and seeking ease.”>?

In this very clear passage, Ibn al-Munayyir explains that before the codification of
madhhabs there was little scope to seek out the easiest opinions of the scholars.
However, after the codification of the madhhabs, it would be easy to find the easiest
opinion on each issue. Thus, at this time, restricting oneself to a single madhhab became
necessary, as a regulatory measure. Hence, the rule, “The layperson has no madhhab” is
applicable to the period before the codification of madhhabs.

Stating this explicitly, Ibn Hajar al-Haytami1 from the late ShafiT school said:

“The claim that the layperson has no madhhab is rejected. Rather, taglid of a recognised
madhhab is necessary for him. That [i.e. the layperson having no madhhab] was before

the codification of madhhabs and their settlement.”>3

The rule “the layperson has no madhhab” also applies to those situations, times and
places where it would be very difficult or even impossible to obligate a layperson to

51 One of the outstanding Egyptian scholars, about whom ‘Izz al-Din ibn ‘Abd al-Salam said: “The
Egyptian lands boasts of two men on its borders: Ibn al-Munayyir in Alexandira and Ibn Daqiq al-‘Id
in al-Qaws.” (Editor’s introduction to al-Taysir al-‘Ajib fi Tafsir al-Gharib, Dar al-Gharb al-Islami, p.
17)
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adhere to a single madhhab, due to complete ignorance or lack of access to all the
positions of one madhhab. Some of the later scholars have mentioned this.>*

However, in normal circumstances, due to the reasons that have been explained, a
layperson must adhere to a single madhhab in all its rulings.

Conclusion

There are strong positions in all four madhhabs on the obligation to restrict oneself to a
single madhhab. Major scholars from the fifth century of Hijrah quoted consensus on
this ruling. The reasons for the ruling have been explained in detail above, and will be
summarised below. The scholars who in the present time strictly uphold this view are,
therefore, completely justified in doing so.

There were certainly a number of latter-day scholars that tended towards the view of
unrestricted taqlid. The primary reason for this is that some influential scholars supported
this opinion after the earlier consensus in opposition to it. Examples include al-Nawawi,
al-Qarafi, Ibn al-Humam and Ibn Taymiyyah. However, as mentioned earlier in the brief
discussion on fatabbu‘ al-rukhas, the personal opinions of later scholars cannot supersede
an earlier consensus, nor can they form the basis of the official position of the respective
schools when the situation under question has remained unchanged.

Moreover, the scholars who give permission for unrestricted taqlid generally accept the
consensus on the prohibitions of zatabbu‘ al-rukhas, following desires and talfiq. Since it is
almost impossible to keep the common people from falling into these patterns, the
scholars of the present time who support this view should, based on the principle of
closing the avenues to impermissible ends (sadd al-dhara’i), put effective measures to
avoid these unwanted outcomes. This can only be achieved by limiting them to choose
the opinions of a single madhhab.

Summary of Main Points

e Before the codification of the madhhabs, in approximately the first three centuries
of Islam, the common Muslim was permitted to accept the opinions of multiple
mujtahids.

e The reason for this is that the common Muslim did not have access to a complete
codified set of laws from any single person or school at this time, so it was not
generally possible to follow a single mujtahid or school.

e Because different madhhabs with detailed rules on all chapters of jurisprudence
were not yet codified or well-known, an opinion the common Muslim was
exposed to was probably the only opinion on that issue he would know. Hence,
he would rarely have the option to select between different viewpoints on single
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issues, making it nearly impossible for him to seek out the easiest opinions from
amongst the available views of mujtahid scholars and follow his desires.

After the codification of the madhhabs in approximately the fourth century of
Hijrah, it became necessary for a common Muslim to restrict himself to a single
madhhab which he believes to be more correct in relation to the other madhhabs
The reasons for this is that:

o Firstly, each madhhab was comprehensive and complete, dealing with all
the subsidiaries of Islamic law, so unlike the early period, there was no
need to refer to multiple mujtahids or madhhabs

o Secondly, if given the option to select from the different madhhabs in
single issues, the common Muslim would be freed of religious obligation
(taklf) and will be free to base his decisions on his whims and desires, by
seeking out the easiest opinion from each school.

o Thirdly, if a layperson follows multiple madhhabs in different rulings, the
consequence will be a hotchpotch of legal rulings, many of which are based
on conflicting juristic principles, resulting in a methodological
contradiction in the outcome, even if not obviously apparent

o Fourthly, a muqallid’s reasoning is limited to investigating which madhhab
or mujtahid he feels is superior, and he does not have the right or ability to
adjudicate between them on individual issues; thus, if he were to choose
from different madhhabs without necessity, it would be based on following
desires, even if the muqallid does not realise it or believe so

o Fifthly, given this option, a mugqallid may be led to select opinions outside
of the established madhhabs that are shadhdh

o Sixthly, a muqallid may not be able to observe the conditions of the
different madhhabs he is following in a single case, resulting in talfiq

Major early scholars across all madhhabs before the sixth century of Hijrah have
corroborated each of these points, with Qadi ‘Iyad and al-Ghazali having quoted
consensus on the obligation of adhering to a single madhhab

The opinion of some later scholars in contravention to this, when the situation
has remained the same since the consensus of the early scholars, is rejected

Since there is no need to follow multiple madhhabs in this period, and there is a
potential for major repercussions — prohibited by consensus — if it is permitted, it

behooves all scholars to give the verdict of the obligation of restricting one’s
taglid to a single madhhab, on the basis of prudence and practicality, and closing
the avenues to unwanted ends

When some early scholars spoke of a layperson “having choice” (which was stated
even by some of those scholars who obligated restricted taqlid) or “having no
madhhab”, they refer to the times and scenarios where these are applicable, such
as:
o If a muqallid has not yet selected a madhhab, or is in such a position that
he does not have full access to any single madhhab, he may take fatwa
from a scholar of any madhhab



A mugqallid of a particular madhhab in some situations has the choice of
accepting different fatwa positions within his school

The layperson in the era before the codification of madhhabs had no
madhhab for the reasons outlined earlier
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Appendix
‘Allamah Anwar Shah Kashmir (1292 — 1352 H) said in Fayd a/-Bari:

“It has not escaped you that Ibn Nujaym in Qadi’ al-Fawd’it and Tbn ‘Abidin in the
introduction to Radd al-Mubtar gave allowance to a dangerous slip, since they allowed an
uneducated person who does not know the madhhab of anyone to ask regarding his five
Salahs from whichever scholar from the scholars of the four madhhabs he wishes, and
act on whatever he wishes from their fatwas.

“I say:

“This is rejected (batil), because its consequence is that the uneducated person has no
madhhab. Analogy with the matter of zg#ida’ (following an imam in Salah) is invalid, as

there is no alternative to following in ig#da’, as distinguished from acting on the

madhhabs, because it is possible for him to restrict himself to a madhhab and follow it in
all] its rulings. As for practising the madhhab of al-Shafi‘? (Allah have mercy on him) in
one Salah and the madhhab of the Hanafis in another Salah, this is an improper way, and

leads to contradiction, and has no precedent in the religion.

(13

Its explanation is that the rulings of one madhhab are matching with each other. I mean
that there is a sequence and connection between them in the mind of the mujtahid. Thus,
if these rulings are mixed-up, so at one time one acts on this and at another time on this,
it will lead to contradiction, even if it does not appear to the apparent mind, because they
may be built on different principles which contradict one another. So if he acts on all
those rulings, he will be entangled in a contradiction without realising it, because even if
those rulings are not self-contradictory, the principles on which those rulings are based
are contradictory, so the contradiction is not visible between those rulings to the

apparent mind, although it is verifiable with deeper thought.” (Fayd al-Bari, 1:459; also
quoted by Shaykh ‘Abd al-Fattah Aba Ghuddah in Targjim Sittah min Fugaha® al-‘Alam al-

Islami, Maktab al-Matbu‘at al-Islamiyyah, p. 73)
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